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judgment read by Lorp GoppDARD, C.J., gives some guidance, 
which is too detailed to be repeated here, but which will be 
useful to clerks to justices and prosecuting solicitors, on the 
considerations relevant to the exercise of a magistrate’s 
discretion, under s. 1 (2) (4) of the 1952 Act, to issue a summons 
or warrant for an offence committed outside his county or 
borough if it appears necessary or expedient that a person 
should be tried jointly or in the same place as some other person 
charged within the county or borough. The need for a con- 
nection between the respective offences charged is implied 
rather than stated in the subsection. A common instance 
which the court’s decision does not directly cover is the case 
of a person alleged to have received stolen property in one 
place being brought before the court for a different place 
where the theft was committed and where the thief is in 
custody. There is no reason to think, however, that that 
course is not justified in proper circumstances. The “ other 
persons ’’ concerned in the recent case were alleged to have 
received similar property stolen from the same prosecutors. 
It was held that the magistrate’s discretion to summon the 
two appellants from “foreign counties’’ had not been 
improperly exercised. 
Rating Reform 


THE Rating and Valuation (Miscellaneous Provisions) Bill, 
which received a first reading on 18th March, is in its main 
provisions the result of agreement between the Government 
and local authorities’ associations and other interested 
bodies. It proposes to enable local authorities to remit or 
reduce the rates on property occupied for charitable purposes 
or by certain religious, educational or philanthropic organisa- 
tions. It also provides for the extension of the exemption 
from rates of churches and chapels to church and chapel 
halls, so long as they are not let for profit, and provides a 
method of assessment when they are so let. It proposes, 
further, to abolish the present procedure for the publication 
of draft valuation lists and provides that valuation lists 
shall be published at the time when they are to come into 
force. The new valuation lists would be published and open 
to objection at the time when the local authorities fix their 
rate poundage in March or April. An appeal would arise 
automatically on failure to reach agreement. 


The Housing Repairs and Rents Act, 1954 


THE disappointment felt by landlords, and particularly 
those of small cottage properties, with the qualified rights 
to increase rents given by the Housing Repairs and Rents 
Act, 1954, was made articulate last week in a communication 
by the National Federation of Property Owners to the Minister 
of Housing and Local Government. The Federation complains 
that local authorities are issuing certificates of disrepair on 
a much greater scale than was ever expected, with the result 
that tenants may withhold not only the extra rent claimed 
under the Act, but also the 40 per cent. increase allowed 
under the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920. Certificates, they say, are issued on trivial grounds, 
and there is delay in issuing and in revoking certificates. 
Landlords’ capital has been depleted by many years of rent 
restrictions and rising repairs costs, and they complain that 
this has prevented much work being done. Where property 
has been kept in repair by regular maintenance, so that the 
qualifying value of the work has not been reached in the 
prescribed period, the Act gives no relief. The allowance, 
they complain, is inadequate in the case of the older properties, 
and in all cases difficult to apportion among several properties. 
They further complain that the increase is subject to income 
tax. An early reply to these criticisms seems to be called for. 
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The New Do’s and Don’ts y 


Every good citizen will give a hearty yet respectful welcome 
to the new version of the Highway Code. It is well that so 
important a document should keep in step with the new 
standards of pithiness and pictorialism to which the general 
public has now become accustomed in any publication which 
is to receive its unremitting attention. So far as lawyers are 
concerned, not the least interesting feature is the five-page 


summary at the book’s end of what the law demands of © 


highway users, with abbreviated references to the relevant 


Acts and Regulations. He could claim to be a very well- | 


versed practitioner who had present to his mind without | 
some such aide memoire all the Musts and Must Nots here | 
succinctly summarised for the cautionary guidance of 
pedestrians, cyclists and drivers. We notice that pedestrians | 
are warned that they must not be drunk in any highway or | 


public place : drivers not to drive under the influence of drink 
or a drug ; the added terrors of being found in possession of an © 


ignition key when in a similar condition are not enlarged upon. 
People often seem to forget that they must stop the engine of 
a motor vehicle when leaving it, and not all are yet accustomed 
to the idea that it is an offence to park at night on the wrong 
side of the road. The statutory backing now enjoyed by 
School Crossing Patrols is indicated in the summary. 


at the disappearance from its pages of the picturesque horse- 
cabby giving meticulously correct signals with upraised whip. 
But the smiling policeman is a model of authoritative charm. 


Lord Goddard and the Speed Limit 


HEADLINES were hit on 15th March by Lorp GoppDArRp’s 
observations on the speed limit, in the course of the Road 
Traffic Bill debate in the House of Lords. He began by 
saying: “‘I am not inclined to be lenient towards people 
who drive at excessive speeds in built-up areas.’’ He was, 
however, of the opinion that no offence on the statute book 
was so unequally enforced as that of speeding and he asked 
what was the point of putting up to £30 the penalty for 
exceeding the speed limit on first conviction. No magistrate 
that he knew of ever fined more than £3 on the first offence, 
though they could fine £20. He had often thought, he added, 
that it would be better if the offence of speeding were done 
away with altogéther and it was left to the police to prosecute 
for dangerous driving. The High Court had held that speed 
alone could be enough to convict a man of dangerous driving. 
Lord Goddard's speech was, so to speak, obiter, as it arose only 
indirectly out of the amendment before the House, but it is 
a valuable and positive contribution to the general debate 
on road safety. Notwithstanding Lord Goddard’s personal 


We feel © 
a sentimental regret, looking through the code as a whole, | 


eo eat & & foe 





experience of driving through the park, there are many who 
would view a proposed abolition of the speed limit with — 
considerable alarm. 


Legitimation by Subsequent Marriage 

A PRIVATE member’s Bill which has been presented by 
Mr. R. W. SorENSEN, M.P., in the Commons and has the 
support of members of all three parties, seeks to repeal that 
part of the Legitimacy Act, 1926, which prevents legitimation 
by subsequent marriage from applying to children born of 
parents either of whom at the time of the birth was married 
toathird person. The Bill also seeks to amend the Education 
Act, 1944, so as to prevent any person or local education 
authority from obtaining any further particulars of any entry 
in the register of births other than what would be contained 
in a “short certificate of birth,’ which does not include 
particulars of parentage or adoption. 
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THE NEW PLANNING ACT—SOME MISCONCEPTIONS 


Ir is obvious from practical experience that there are mis- 
conceptions with regard to a number of everyday matters 
arising under the Town and Country Planning Act, 1954. 
The following notes may serve to correct some misunder- 
standings. 


(1) Protection for purchasers 


It is now well known that the Act contains provisions in 
s. 33 designed to protect prospective purchasers. A growing 
number of applications on an appropriate form are being 
received, and by and large these forms are being sent to the 
right place, i.e., to the offices of the county district council 
(not the county council) in counties outside London, or to the 
town hall in the case of a county borough. (In London the 
appropriate authorities are the L.C.C. and the Common Council 
of the City.) 

There appears, too, to be a general appreciation that the 
section is only of value if the land has some prospects of 
development ; an inquiry under the section is pointless in the 
case of a site which is fully built up. 

In no case which the writer has dealt with, however, has 
the application made by the purchaser’s solicitors been of the 
slightest value because the land has not enjoyed the benefit of an 
existing planning permission. The important words in s. 33 
are those towards the end of subs. (2), which read— 

“then for the purpose of assessing the compensation 

payable in respect of the acquisition of that interest, 

subsection (4) of section 51 of the principal Act shall not 
apply to any planning permission in force at the date of the 
service of the notice referred to in paragraph (a) of this 
section.”’ ; 
In other words, there will be additional compensation for the 
value of any planning permission granted before the date of 
the local authority’s reply to the application put in under s. 33. 

The section is not designed to protect land against 
compulsory acquisition. It is designed to safeguard a person 
who wishes to develop land and who obtains the necessary 
planning permission before acquisition. By following out the 
s. 33 procedure after he has obtained such permission he can 
be reasonably sure of completing his plans; at any rate, if 
his land is acquired before his development is completed, but 
within the five-year period, he will not suffer the serious loss 
which would occur if s. 33 did not exist. 

Needless to say, a developer is unlikely to obtain the 
planning permission he desires if the land is already earmarked 
for some public purpose. But in five years new proposals 
may emerge and it is these against which protection is needed 
and can be obtained. 
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(2) Past refusals of permission 

It not infrequently happens that before any planning 
application is made an informal inquiry is addressed to the 
local authority. In some cases, on turning up old files with a 
view to formulating a claim under Pt. V in respect of a past 
refusal of permission, it will be found that no refusal notice 
can be traced. All that exists is a letter from the local 
authority’s clerk or surveyor saying that if a formal applica- 
tion were to be made it would be most unlikely to be the 
subject of the grant of permission. Where this has happened, 
there is no possibility of a claim under Pt. V; such an 
informal refusal, however definitely worded, in answer to an 
informal inquiry cannot qualify as a planning decision 
under s. 16 (4). 

All is not lost, however, and the applicant can submit a 
proper application for permission with a view to obtaining 
compensation under Pt. II. He will, it is true, lose the 
interest payable in the case of Pt. V claims (s. 46 (1)), but 
apart from this it is likely that the amount of compensation 
will be the same—the possibility of difference turning upon 
the different dates at which the amount of depreciation falls 
to be assessed (see s. 19 (1) and s. 44 (1)). 


(3) Exclusion of compensation 

A good deal of attention has been focussed on the long list 
of cases where no compensation is payable for a refusal of 
permission or for its grant subject to conditions. 

With some slight knowledge of this, it is easy enough to 
misconstrue one paragraph in the Act and assume that much 
more is excluded from compensation than is in fact the case. 
The paragraph reads (s. 20 (1) (a))— 

“in respect of the refusal of permission for any development 

which consists of or includes the making of any material 

change in the use of any buildings or other land.”’ 

If these words are taken in their normal meaning very little 
would qualify for compensation, e.g., the working of a gravel 
pit materially changes the use of land. It must be 
remembered, however, that ‘‘ use’’ is a term of art and is 
defined in s. 119 of the principal Act as not including the use 
of land by the carrying out of any building or other operations 
thereon. Therefore the working of minerals; being a mining 
operation, is not a matter in respect of which compensation 
will be excluded. The exception covers such matters as the 
change of use of land to a caravan site or for the purpose of 
dumping scrap metal and the change of use of part.of a 
dwelling-house to a shop ; it will not matter that in each case 
some building operations are included in the application, 
e.g., roads for the caravan site, or the fitting of a shop window, 
as there is an exclusion of compensation if the application 
includes a material change of use. It need not consist solely 
of such a change. J. K. B. 


MAINTENANCE OF SUIT 


In one aspect the law of tort is an extension of the law of 
property. Many of its remedies can be invoked to preserve 
tights of property. But while the remedies are there, a 
common problem facing the individual property owner is 
the expense of invoking them against the large and powerful 
organisations, commercial, national or semi-national, which 
exist in increasing numbers to-day and which, to the individual 
at any rate, seem to escape the consequences which should 


follow the invasion of others’ rights of property because 
their size and their resources make them virtually unassailable 
at the suit of any single property owner. Combination to 
protect individual rights is the only solution to what is a 
social as weil as a legal problem, and it is heartening to see 
that in Martell and Others v. Consett Iron Co., Ltd. [1955] 
2 W.L.R. 463 (also reported shortly at p. 148, ante) an attempt 
to establish that the opportunities for legal combination 
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for this purpose were more limited than has recently been 
thought ended in dismal failure. 

The plaintiffs were, respectively, a riparian owner and 
her fishing tenants, an angling club with some 150 members, 
mostly weekly wage earners of very limited means, and both 
were members of the Anglers’ Co-operative Association. The 
defendants operated certain works upstream of the plaintiffs’ 
fishery and, the plaintiffs claimed, were polluting its waters. 
The plaintiffs accordingly brought an action against the 
defendants in which they claimed an injunction and damages 
for the alleged pollution. 

Now it is notorious that the expenses of bringing an action 
for pollution of a river are very great. Such actions depend 
largely on scientific evidence of the state of the water above 
and below the alleged source of pollution, and to obtain such 
evidence the plaintiffs’ experts must pay repeated visits 
to the locus in quo and take and subject to elaborate tests 
samples of the water and its vegetation. Similar evidence 
is obtained on behalf of the defendants, and the marshalling 
of the experts’ evidence and their cross-examination upon it is 
a long process. It can be taken that there can be 
very few persons indeed in the country who could afford to 
undertake litigation of this kind, to use the picturesque 
phrase used by Lord Loughborough in this connection in 
Wallis v. Duke of Portland (1797), 3 Ves. 494, ‘‘ upon his own 
bottom and at his own expense’’; and fewer still who, 
being able to afford it, could have the inclination to do so. 
The plaintiffs in the present case were not among this favoured 
class, and they would never have brought the action if they 
had not previously thereto obtained indemnities in respect 
of their costs from the Anglers’ Co-operative Association 
and its associated company, the A.C.A. Trustee Co., Ltd. 

The principal objects of the Anglers’ Co-operative Associa- 
tion, which was formed in 1948, are to promote and protect the 
interests of anglers, the owners and occupiers of fisheries, and 
to assist such owners and occupiers, financially or otherwise, 
to secure the protection of the law against the invasion of 
their legal rights. The principal objects of the trustee 
company are to hold the assets of the association for the 
benefit of its members, to promote their interests, to watch 
over the condition of waters containing fish, and to undertake 
or assist financially in promoting or opposing litigation in 
any cases affecting the interests of anglers and fishery owners 
and to indemnify any members of the association in respect 
of any actipn taken or defended in any case in which the 
association may consider it conducive to the interests of its 
members to do so, so far as may legally be done without 
infringing the law against maintenance. (It may here be 
noted that in the proceedings reported in this case no par- 
ticular reliance was placed on this last saving provision in 
the trustee company’s memorandum of association.) In 
addition to the ordinary funds of the association, which were 
derived from the subscriptions of members, a fighting fund 
had been established in the form of guarantees given by 
supporters, who were generally, but not always, members of 
the association. Nor was membership of the association 
confined to persons having legally enforceable interests as 
owners of fishing rights, or indeed to anglers ; anyone might 
join. 

Before the writ in the pollution proceedings was issued 
the trustee company executed two deeds of indemnity by 
which it undertook to indemnify the first plaintiff and her 
fishing tenants against all costs which might be incurred by 
them and not recovered from the defendants in connection 
with the proposed action. The writ was later issued and 
pleadings were delivered. Before the action was heard the 
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that all proceedings in the action might be stayed until 
further order on the ground that the action was being illegally 
maintained by the association and the trustee company, 
and was for that reason oppressive and vexatious and an 
abuse of the process of the court, and should accordingly 
be stayed unless and until it ceased to be so maintained. 


This summons was eventually heard by Danckwerts, J., 
who dismissed it. 
Court of Appeal (Jenkins and Hodson, L.JJ., and Vaisey, J.), 
who dismissed the appeal and refused leave to appeal to the 
House of Lords. No application for leave to appeal has been 
made to the appellate committee of the House, so that the 
decision of the Court of Appeal and the reasons given for it 
now stand, and are likely to stand for some time in the future, 
as the most thorough and up-to-date examination of the 
case law on this subject available to the practitioner. This 
circumstance adds both weight and interest to the judgments 
of this court in the case. 

These, and particularly the leading judgment of Jenkins, 
L.J., are elaborate, reflecting the elaboration of the argument 
which was put forward to the court on behalf of the defendants 
in support of their application for a stay. According to this 
argument, maintenance is a common-law misdemeanour, 
and a tort actionable at the suit of a person who has suffered 
damage therefrom. It is also a crime by ancient statutes, 
but this point was not much pressed. The crime and tort is 
committed when financial assistance is given in litigation 
to a party by a person not a party. To this general rule 
there are certain recognised exceptions, one being assistance 
in litigation given by way of charity, but, apart from these 
exceptions, maintenance is not illegal (i.e., constitutes neither 
a crime nor a tort) if the maintainer has an interest in the 
maintained litigation which justifies the maintenance. The 
question which was most canvassed in relation to this argu- 
ment was the nature of the interest which would be required 
to justify something which would otherwise be illegal, a 
question on which the earlier authorities on the subject 
contain many apparently conflicting pronouncements. It 
would be impossible even to attempt to summarise here the 
examination to which these authorities were subjected by 
Jenkins, L.J., but it is possible to extract and state in a few 
words the essence of the conclusions which the learned lord 
justice drew from them. These showed that it is not illegal 
maintenance to support litigation concerning a trade or 
business in which the maintainer is interested, although the 
interest is not a financial one. Insurance and mutual pro- 
tection societies enjoy a similar exemption. Participation 
in an organisation for mutual protection against the pollution 
of rivers fell within the same principle, although every member 
of the association did not have a legal interest such as that of 
a riparian owner, or a person entitled to fishing rights, entitling 
him to bring an action himself in respect of a particular 
pollution. Even on this broad test there might, perhaps, 
have been some members of the association who had no 
interest at all, for this purpose, in the maintained litigation, 
but the evidence on this point was unsatisfactory, and this 
point was left rather in the air. But the general conclusion 
was that if the association could fairly be described as in 
substance a body of persons individually possessed of legal 
interests as riparian owners or holders of fishing rights oF 
having other interests in the broad sense already mentioned, 
so that when the association either itself or through its trustee 
company supported an action brought by one of its members 
in defence of his legal rights, it could fairly and substantially 


defendants, by summons, applied to the court for an order 


The defendants then appealed to the 
















wa 
fac 
cla 
affe 





It] 
toi 
cor 
star 
com 
Ist 
For 
Act 
(b) 
for 
rate 
yeal 
3rd 
aca 
is fit 
by 1 
wher 
more 
Ist § 
than 
tena 
Mr. 
pret 
is alt 
TI 
Kens 
(C.A. 
Rom 
issue 
fora 
to pa 
one, } 









































ins, 
ent 


nts 
his 
ur, 
red 


t is 
ion 
ule 
nce 
ese 
her 
the 
[he 
gu- 
red 


ect 
It 
the 


few 
ord 
gal 

or 
the 
rO- 
jon 
jon 
ber 
t of 
jing 
ilar 





oA «@ 


RRS, - er 





ne aD amamaNeA aiid tes Sarin @re 


om 





March 26, 1955 






be held to be so doing in defence of the collective interests 
of its members on the principle of mutual protection, the 
charge of illegal maintenance was repelled. 

On the evidence before the court it was quite impossible, 
in Jenkins, L.J.’s view, to say how the association might 
stand in relation to this test; that would be a matter of 
fact and degree to be determined by the jury “in the 
theoretically possible but virtually unprecedented event of 
a criminal prosecution for illegal maintenance.’’ For these 
reasons, Jenkins, L.J., was of the opinion that the defendants, 
on whom the onus lay, had failed to show that the associa- 
tion and its trustee company had not a sufficient interest 
in the pollution action to justify them in giving financial 
support to the plaintiffs in prosecuting it, without thereby 
committing the crime of illegal maintenance. 

Hodson, L.J., added other grounds for the view that 
there was a sufficient common interest in this case. Vaisey, J., 
inclined to think that, even if the maintenance were prima 
facie illegal, the exception relating to assistance in litigation 
of persons otherwise too poor to prosecute or defend their 
rights might have applied ; poverty in his view was a relative 
matter for this purpose. And all three members of the court 
expressed the unanimous opinion that, whatever the merits 
or demerits of the defendants’ charge of illegal maintenance, 
the method by which they had brought the matter to the court 
was not appropriate. As Hodson, L.J., pointed out, the 
fact that a claim is illegally maintained is no defence to that 
claim, and to stay an action on that ground, when the ground 
afforded no defence to the action, would be unjust. 


Landlord and Tenant Notebook 
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It will be seen that, consonantly with the methods of 
our courts, on the point of common interest the case was 
decided on its own facts. The decision on procedure is of 
general application. But even on the other point this decision 
has a far-reaching significance. It seems clear from the 
reference of Jenkins, L.J., to a finding of fact by a jury in a 
theoretically possible prosecution for maintenance that 
the only way, procedural matters apart, in which a complaint 
of maintenance could now be raised with any hope of success 
would be either in a prosecution for the crime of maintenance, 
or an action for the tort of maintenance, brought after the 
conclusion of the maintained litigation. So far as the crime 
is concerned, I think that the courts would not be likely to 
encourage the exhumation of this ancient corpse. As to the 
tort, if the maintained action has been successful, the defen 
dant has suffered no such damage as is necessary to support 
the action of maintenance (Neville v. London Evpress News 
papers, Ltd. (1919) A.C. 368, an illogical decision, no doubt, but 
clear on this point). It seems, therefore, that assistance 
of the kind which was given by the Anglers’ Co-operative 
Association to the plaintiffs in the present case may safely 
be given and accepted in other cases where the individual 
landowner finds himself at a disadvantage before the activities 
of an organisation too large for him to tackle ‘“‘ upon his 
own bottom,”’ provided that the action is well founded and 
eventually successful. There are, I repeat, plenty of organisa 
tions which have grown careless of the private owner's rights : 
the proper way to deal with their invasions is by counter 
organisation, and Martell’s case shows how this can be done. 
“ABC” 


CONTROL: AN INCREASE IN RATES QUESTION 


It has been pointed out that the provision entitling a landlord 
to increase the rent of a controlled dwelling-house by amounts 
corresponding to increases payable by himself may, if the 
standard rent should be one established by a “‘ first letting ”’ 
commencing after 3rd August, 1914 (old control), or 
Ist September, 1939 (new control), have an unexpected result. 
For the provision, in the Increase of Rent, etc., Restrictions 
Act, 1920, s. 2 (1), runs: ‘‘ The amount... shall be... 
(}) An amount not exceeding any increase in the amount 
for the time being payable by the landlord in respect of 
rates over the corresponding amount paid in respect of the 
yearly, half-yearly or other period which included the 
3rd August, 1914 [1st September, 1939] . . .”’ so that, taking 
a case of new control, the result might be as follows. A house 
is first let in 1942, on a weekly tenancy. Rates being payable 
by the landlord, the amount would be a factor considered 
when arriving at the amount of the rent. They come to 
more than what was payable in the half-year which included 
Ist September, 1939 ; and no sooner has the tenancy started 
than the landlord serves a notice of increase on the astonished 
tenant, raising his rent by virtue of s. 2 (1) (4). The courts, 
Mr. Megarry has observed, may well strain against an inter- 
pretation which gives the landlord an increase in rates which 
is already reflected in the standard rent ; but there it is. 

This is not quite what happened in Westminster and 
Kensington Freeholds, Ltd. v. Holme [1955] 1 W.L.R. 272 
(C.A.), p. 184, ante, and indeed the tenant was told by 
Romer, L.J., that she had nothing to complain of; but the 
issue was whether the plaintiff landlords, who had let a flat 
for a term of fourteen years expiring in 1942 and covenanted 
to pay the rates, could, when the tenancy became a statutory 
one, increase rent by an amount corresponding to the increase 


over what was payable in 1939, or must limit themselves 
to such increase as had occurred since the term expired. 

The tenancy in this case was, of course, one which was 
entered into before the vital date; the rent (4265 a year) 
shows that the flat was not controlled in 1928, so that 
complaint that increases had been taken into consideration 
could not apply. But the tenant sought to rely on two 
points, or the combination of two points. 

Contending that the proposed increas¢ would violate 
s. 2 (3) of the Act, by which any transfer to a tenant of any 
liability previously borne by the landlord and making the 
terms of the tenancy less favourable to the tenant counts as 
an increase, she drew attention to the concluding part of 
s. 2 (1) (b): “‘ or in the case of a dwelling-house for which no 
rates were payable in respect of any period which included 
the said date, the period which included the date on which 
the rates first became payable thereafter.’’ The rates 
payable in 1939 were no concern of hers, and to make her 
responsible for a difference between what she had not been 
concerned with and what the landlords had to pay was, it 
was suggested, to transfer to her a liability previously borne 
by them. 

To make this argument acceptable it was necessary to 
establish that, when the Act said “ for which no rates were 
payable in respect of any period which included the said 
date,’”’ it meant “‘ for which no rates were payable by the 
tenant.’’ If this were accepted, only such increases as had 
occurred since the termination of the contractual term in 
1942 could be passed on. 

Many hard things have been said about the draftsmen of 
the Rent Acts, but on this occasion the court could see no 
reason for saying that the provision was not perfectly plain. 
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“Payable ’’ meant payable by anyone; and if instances were 
wanted in which the second part of para. (b) might be used, 
Singleton, L.J., mentioned the case of a house built after 
1st September, 1939, or a house which “‘ had not been subject 
to rating for one reason or another.’’ Presumably the 
learned lord justice had in mind the numerous classes of 
buildings exempt from rates on the ground that the rating 
Acts do not bind the Crown, many of which, e.g., military 
quarters, prisons—could be let as dwelling-houses. Possibly 
a house which could have been, but was not, rated—and I 
have known such—might also fall within the second part of 
the paragraph. 

Another objection to the argument would be that it is 
based on the assumption that rateability and proprietary 
interest go together. There are, of course, statutory provisions 
by virtue of which a landlord may be rated instead of his 
tenant; but their very existence serves to emphasise the 
fact that occupation is the real basis of liability for rates ; 
a trespasser may be liable, as is apparent from Lush, J.’s 
judgment in R. v. St. Pancras Assessment Committee (1877), 
2 Q.B.D. 581: “a person who, without having any title, 
takes actual possession of a house or piece of land, whether 
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by leave of the owner or against his will, is the occupier of 
igs 
words “‘ by the tenant ’’ should be read into the concluding 
passage of the paragraph, and the only criticism one might 
make of the draftmanship is that it forsook the “‘ increased 


amount charged in respect of rates on the dwelling-house” , 


mode of expression which was employed by the Increase of 
Rent, etc. (War Restrictions) Act, 1915, s. 1, proviso (vi) (6). 

The position of rates-paying landlords has more recently 
been improved by the Housing Repairs and Rents Act, 
1954, s. 44, in passing which the Legislature gave consideration 
to landlords who might be unable, under the 1920 Act, to 
pass on part of the increase in rates. The minimum length 
of notice for the increase was in this case one clear week, 
as against the four clear weeks for other notices ; but demand 


* 


There therefore appears to be no reason why the’ 


_ 


notes are often sent some time after a rate has been made. | 


The new provision enables landlords who are entitled to the 
increase, either because the tenancies have become statutory 
tenancies or because the terms of the contractual tenancies 
give them no right to pass on the increase without notice to 
quit being given, to recover up to six weeks’ arrears of the 
increase. R.B. 


HERE AND THERE 


EXPERT IN HIS PLACE 

It is an unhealthy sign of inertia or exhaustion when most 
people are content to let professional cooks prepare their 
meals, professional musicians make their music, professional 
athletes monopolise athletics, professional soldiers fight their 
battles for them, professional parlour game players save them 
the trouble of playing for themselves. The professional has, 
of course, his proper place in life, but it is a vital and a difficult 
task to keep him in his place. The vatiations on the theme 
of human personality are what ultimately make human 
beings more interesting than ants, and it is just as 
important (to say the least of it) that all sorts of people all 
over the place should be alive enough to do all sorts of things 
up to the limit of their capacity as that a little dedicated group 
of perfectionists should do those things supremely well. It’s 
love that makes the world go round. Hence the supreme 
importance of the amateur, the man who loves doing a thing 
for its own sake, loves it enough even to risk doing it badly. 
It is the same instinct for keeping the expert in his place 
that invented the jury box and planted it in the midst of 
our courts of justice. Dealing with the unpredictable reactions 
of the man called in from the street at random was good for 
the barristers. It saved them from the mere crabbedness 
of bandying technicalities and abstractions with other men 
just like themselves. It reminded them that it takes all 
sorts to make a world. Similarly, in an age of professional 
politicians, probably the highest justification for the House 
of Lords is that it brings into the conduct of public affairs a 
random mob of amateurs—generals, judges, business men, 
clever and stupid sons of dead and gone peers, a collection 
as haphazard as a jury, to keep the professionals of “the other 
place ’’ firmly in their place. 


AMUSEMENT FOR THE AMATEURS 
THE expert, nowadays ubiquitous and as near omniscient 
as makes no difference, never presents a more pleasing 
spectacle, so far as the amateur is concerned, than when 
he differs decisively and publicly from other experts. 
The quality of fun is perhaps most satisfying when the 
respective protagonists are both in the service of infallible 
Science—our present established Sacred Cow. It is less fun 


when lawyers differ because lawyers are always differing ; 
that is one of their functions; that is why the public feel 
that the Law Courts are ‘‘ as good asa play.’’ All the same, 
there is a pleasing touch of novelty in seeing professional 
pugilists squaring up to each other far away from the ring, 
and lawyers’ out-of-court differences have a spontaneous, 
unrehearsed charm. Thus, it was amusing to witness the 
restrained and well-bred difference of opinion recently 
between the former Attorney-General and the present Solicitor- 
General on the question of the legality or illegality of the 
trade tribunals (let’s side-step the controversial term 
“courts’’) which enforce price maintenance discipline. 
Sir Lionel Heald had been quite dogmatic. If they try to 
make themselves out to be courts, he said, they are running 
into the old statutes. It is altogether illegal for anyone other 
than the Crown to set up a court of justice and even the 
power of the Crown is limited by common law and statute. 
To Sir Harry Hylton-Foster it fell to express a different 
opinion in the House of Commons without magnifying it to 
the proportions of a public disagreement. So at question 
time he faced the members with soft-voiced conciliatory 
charm. Did not the levying of penalties by these “ courts” 
come very near to getting money by menaces? Well, if 
the facts justified it, a prosecution could be brought. Were 
these ‘‘courts’’ not illegal as being in restraint of trade? 
—this from a Labour member. Sir Harry neatly parried 
that one with the Trade Union Act, 1871. Perhaps the most 
difficult moment for equanimity and decorum came when 
another Socialist member, stamping right into the middle of 


Tory domestic affairs, asked: ‘‘ Are you going to tell us | 


that you disagree with Sir Lionel Heald, whom many consider 
an even better legal adviser to the House than the present 
Attorney-General ?’’ With all the remote reticence of 
Miss Grace Kelly refusing to divulge to a reporter whether 
she wears nightgowns, the Solicitor-General replied: ‘1 am 
not prepared to make any comparisons between any Law 
Officers of the Crown.”’ 


ON THE ROAD 
AGAIN from the amateur there was, in the course of the 








debate on the Road Traffic Bill, a pleasing interlude in which | 
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the Lord Chief Justice parenthetically wondered what would 
be the legal position if after a motorist had been fined for 
speeding he summoned the policeman who had overtaken 
him for the same offence, and observed amid laughter that 
he did not think the officer would have any answer to the 
charge. But Lord Mancroft, Under-Secretary to the Home 
Office (who, by the way, was called to the Bar by the Inner 
Temple in 1938), had the answer, which with forensic good 
manners he submitted “‘ with the greatest possible temerity ”’ 
to the Lord Chief Justice, in s. 3 of the Road Traffic Act, 1934, 


exempting vehicles used for fire brigade, ambulance or 
police purposes. Lord Goddard joined in the general 
laughter. It was amusing, too, to compare the motoring 


experiences of two distinguished lawyers. Lord Goddard, 
advocating the abolition of the offence of speeding, remarked 
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how driving through a Royal Park every morning on his way 
to the Law Courts he tried to get his chauffeur to observe 
the speed limit, but was passed by every other car on the 
road. “‘I have never seen anybody observing the speed 
limit, but it is very seldom a prosecution takes place.” 
Lord Jowitt was concerned with the clarification of the 
obligation to light stationary cars. He said that when he 
and Lady Jowitt went out in their car there was a discussion 
whether, on reaching their destination, they should or should 
not turn the lights on. Lady Jowitt always favoured not 
leaving them; he took the opposite view ; 
not turned on. No intervention by Lord Porter in the debate 
was reported in the Press, which was odd, for he is a very 
keen and knowledgeable motorist. 


so they were 


RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SOLICITORS’ JOURNAL} 


Maisonette Leases 

sir,—The letter from Messrs. Frank Stimpson & Baines (ante, 
p. 162) shows the difficulties which arise when converting a large 
house into flats which are to be owned by separate individuals. 

The Conveyancey of January/February, 1955, vol. 19, No. 1, 
contains a precedent of transfer of a freehold flat in a block. 
The same journal has some interesting notes on the method 
of carrying out such a transaction. The developer having 
carried out the conversion of the flats would wish to rid himself 
of responsibilities subsequently arising. To overcome the 


difficulty the owners of the separate flats should have some 
control, and this might be carried out by means of a company 
with a nominal capital to deal with any responsibilities of matters 
in common use or of well-being for the whole of the building 
and any amenities thereto. The owners of the flats should be 
the only shareholders ; the shares to be transferred to the new 
owners of the flats as occasion occurs. 
HAMLIN. 
Sheringham, 

Norfolk. 


REVIEWS 


Preston and Newsom’s Restrictive Covenants Affecting Freehold 
Land. Second Edition. By G. H. Newsom, of Lincoln’s Inn, 
Barrister-at-Law. 1955. London: Sweet & Maxwell, Ltd. 
f1 15s. net. : 

This book first appeared in 1939 and the review in THE 
SOLICITORS’ JOURNAL stated: ‘‘ The subject of restrictive 
covenants is one in which every conveyancer is necessarily 
interested, and there can be very few of them who would not 
learn something from this work. It deserves every success.”’ 
Your present reviewer, having constantly used the book since 
1939, can assert that it is a very useful book and has certainly 
achieved success. Mr. Preston having been killed at Dunkirk, 
the new edition is the sole work of Mr. Newsom. The main 
principles of law applicable to restrictive covenants were well 
settled before 1939 and were accurately and clearly expounded 
i) the first edition. Consequently but few alterations have been 
required in the new edition. The only important new cases are 
Smith v. River Douglas Catchment Board {1949| 2 K.B. 500 and 
Newton Abbot Co-operative Society, Ltd. v. Williamson ¢& Treadgold, 
Lid. |1952)Ch. 286. Smith’s case is noted on pp.7,12and15. But 
the points dealt with in that case are not stated. These points 
were: (1) that under s. 78 of the Law of Property Act, 1925, 
a yearly tenant is entitled to recover damages for breach of an 
affirmative covenant annexed to the freehold ; (2) that it is not 
essential that the covenantor should have had an interest in the 
land intended to be protected ; and (3) (per Denning, L.J.) that 
s. 78 removes the common-law rule that a successor in title 
cannot enforce the covenant unless he is in of the same estate 
as the original covenantee. Smith’s case should be noted on 
p. 39 as further authority against the view expressed by Swinfen- 
Eady, M.R., in Westhoughton Urban Council v. Wigan Coal & Iron 
Co. {1919} 1 Ch. 159, at p. 171, that a lessee (who is not an 
express assignee of the benefit of the covenant) cannot recover 
damages for breach of an affirmative covenant entered into with 
the owner in fee, his heirs and assigns. And here occurs a small 
slip. It is stated on p. 39 that in the Westhoughton case “‘ there 
Was no annexation . . . and thus assignment was properly held 
to be necessary.’’ In fact, however, Swinfen-Eady, M.R., said 
{at p. 170) that the covenant was ‘‘ deemed to be annexed to 
the land.” 

The effect of a restrictive covenant on a contract for sale is 
fully discussed. At p. 145 it is stated that if there is a 


misdescription, ‘an express condition that the purchaser shall 
have notice of a document containing covenants does not assist 
the vendor: Hunt v. Palmer [1931] 2 Ch. 287.’ In Hunt's case 
the vendor claimed specific performance which Clauson, J., 
refused under the court’s discretionary jurisdiction. In Simmons 
v. Pennington & Son (1955) 1 W.L.R. 183, reference was made to an 
unreported decision of the Court of Appeal which appears greatly 
to enlarge the ambit of Hunt’s case. It also shows the serious 
result which may follow from a truthful, but incomplete, answer 
to a requisition (see p. 146, ante). The moral is that in such 
cases the condition itself should fully disclose the nature of the 
covenant without having to inspect any other document. 

Since the publication of the first edition the jurisdiction for 
the authority under s. 84 of the Law of Property Act, 1925, to 
discharge or modify a restrictive covenant has been transferred 
to the Lands Tribunal. The relevant sections of the Lands 
Tribunal Act, 1949, R.S.C., Ord. 588, as to case stated by the 
Lands Tribunal and the Lands Tribunal Rules, 1949, are printed 
in an appendix, and the text contains a full discussion of the 
tribunal’s jurisdiction and procedure. The high standard of the 


first edition is fully maintained. 

The Death Duties. By Rosert Dymonp, formerly Deputy 
Controller of the Estate Duty Office. Twelth Edition by the 
Author and ReGinatp K. Jouns, LL.B. (London), of the 


The Solicitors’ Law Stationery 
1100 (including Appendices 
/4 15s. net 


Estate Duty Office. London : 

Society, Ltd. 1955. pp. eviii 

(Statutes, etc.) 222 and Index 60 

One cannot suppress an initial feeling of regret when one sees 
that the new edition of Dymond is bulkier than its predecessor 
by no less than 250 pages. However, the subject is one of great 
complexity in which few can claim to be expert: the vast 
majority require very considerable help and guidance which 
necessitates a very careful and detailed explanation of the effect 
of new and enactments. Such help and guidance 
cannot be given in short compass and the growth of the book is 
largely accounted for by the treatment of new decisions and 
enactments which have appeared over the last four years and 
the rest of it by improved treatment of some particularly difficult 
aspects of the subject. 

New or re-written matter which the reviewer found particularly 
useful includes a substantially new Chapter IX on Gifts Inter 


decisions 
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Vivos now that Re Cochrane [1906] 2 I.R. 200 has been endorsed 
and Re Payne [1940] Ch. 576 has been discredited: a new 
Chapter XI on Policies of Assurance after D’Avigdor-Goldsmid 
v. I.R.C. [1953] A.C. 347, including a most useful review of 
estate duties in connection with superannuation funds: and 
improved treatment of the more difficult aspects of the 
“ Surviving Spouse’ exemption: last, and by no means least, 
a new treatment of the difficult subject of the Finance Act, 1940, 
s. 46, and ‘‘ Benefits from Companies.”’ This latter subject is 
as near incomprehensible as anything in our law, but one feels 
that the new Chapter XII brings it a little nearer to being 
comprehensible than has previously been the case. 

The new statutory provisions have been faithfully dealt with, 
notably the amendments to the Finance Act, 1940, s. 55, which 
were introduced by the Finance Act, 1954, and the new provisions 
introduced by that Act dealing with the aggregation of small 
estates: pp. 350-355 contain a particularly interesting discussion 
of some of the problems arising out of this latter subject. 

The cross-references from one part of the book to another are 
particularly good, but the question may be asked whether in a 
future edition the need for some of these could not be saved by 


Country Practice 
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amalgamating Chapter XXIII, “‘ Practice,’ with the treatment 
of similar subjects in Chapters XIV-XVI. After all, this is a 
subject in which law and practice must be considered together. 

It is not proposed here to embark upon a discussion of small 
and difficult points, but one may be permitted to question the 
reasoning on p. 149 that where the deceased purchases property 
in the name of another that property is transmuted on its way 
to the donee. To take the common example of the purchase 
of a house: immediately the deceased signs the contract he 
becomes possessed of the equitable fee simple in the house ; 
surely it is that equitable fee simple which he gives to the donee. 
Strictly, if that is so, it is the equitable fee simple which is the 
‘‘ property taken,” but since there is not usually any difference 
in value between the equitable and the legal fee simple which 
the donee acquires by the subsequent conveyance this does not 
greatly matter. 

One regrets to learn from the Preface that this is the last 
edition with which Mr. Dymond will himself be actively associated. 
Your reviewer has no doubt that Mr. Dymond can retire from 
his labours knowing that his latest edition is a worthy addition 
to the long line of its predecessors. 


THE APPEARANCE OF JUSTICE 


‘ 


‘,.. Uf [justices], knowing quite well the directions this 
court has given, flout the directions of the court and act contrary 
to those directions, this court will have no hesitation in sending 
their names to the Lord Chancellor and calling attention to what 
has been done.”’ 
—Per Lord Goddard, C.J., in R. v. Barry (Glamorgan) 
Justices ; ex parte Nagi Kashim {1953} 1 W.L.R. 
1320, at p. 1322. 
Justices of the peace are peculiarly suspect when making 
a decision; the decision must be seen to be theirs and not 
that of their clerk. And this has of recent years been more 
and more emphasised in the reports of the High Court ; 
many clerks now feel that they enter the magistrates’ room 
at their peril—the magistrates’ peril as well as their own. 
In contrast, many other tribunals—those set up under the 
Agricultural Holdings Act, the planning Acts, the Acts 
relating to furnished lettings, and so on—observe quite a 
different rule. It would seem very odd indeed if a county 
agricultural executive committee retiring to consider a 
decision were to exclude their clerk. 

No distinction can be made by saying that justices act 
judicially and the other tribunals exercise only administrative 
functions. If a tribunal has to listen to evidence and act 
upon it then its functions are judicial. Such is the case 
when an agricultural executive committee has to decide 
whether a landlord shall be enabled to eject a farmer from an 
agricultural holding. I have never (even as an unsuccessful 
advocate in such a case) felt any injustice when the clerk 
remains with the committee. Even if I were to suspect 
that the clerk would comment on matters of fact, I would 
somehow retain the belief that a dozen members of the 
farming community could, and would, make up their own 
minds on all questions of fact. And this belief would be 
shared by my client, and the witnesses, and the public, and 
the Press. 

In the magistrates’ court the litigants, the public and the 
Press (if they thought about it at all) would generally believe 
that half a dozen ladies and gentlemen commissioned and 
sworn justices of the peace would, as surely as the farming 
experts, retain their impartiality and judicial integrity 
whenever the clerk is seen to whisper with or retire with 
the bench. But this is not good enough ; except on questions 
of law there must be a barrier of silence and a closed door 
between justices and their clerk. 


The result is at times pitiful. Justices, not appreciating 
that a point of law is involved, are deprived of an experienced 
clerk to point out a trap. Time is wasted when they return 
to the courtroom and attempt to impose a punishment which, 
though fitting the crime, does not fit the statute. The 
majesty of the law is then displayed by an embarrassing 
conference or a further retirement before the correct decision 
is announced. Newspapers have reported more than one 
chairman expressing regret that the guidance of the clerk 
had not been available to the bench; and I take it that 
there must have been many other similar expressions, if 
only muttered, which have not received publicity in the 
national Press. 

There are two difficulties brought about by the separation 
of justices from the clerk: first, a legal difficulty, obvious 
to a lawyer, may remain unobserved by the lay justice ; 
secondly, there is the continuous difficulty of keeping facts 
and law, including the law of evidence, in watertight compart- 
ments. The lay justice may confidently suppose in a 
particular case that the latter difficulty does not arise 
following, perhaps, a legal submission by one advocate 
meeting with no reply from a disconcerted opponent. In 
one way or another magistrates, in the absence of their 
clerk, may open the door unnecessarily wide for a successful 
appeal. 

To these difficulties there are two simple solutions, one 
impracticable to justices of the peace and the other unaccept- 
able to the Queen’s Bench Division. First, justices should 
be legally trained to such a pitch that their clerks’ only 
functions are to fill in forms correctly and to record the 
proceedings. Secondly, and alternatively, the appointing 
authorities must ensure that (a) the justices and (b) their 
clerks are of such integrity and skill that justice shall seem 
to be done in every case when they retire together. The 
latter proposal is, of course, impossible as the law now stands. 

There is a further and more complex solution. It is that 
the clerk shall be an ex officio justice. This would require 
special legislation, though the existing law as to the exclusion 
of clerks is not to be found in any statute. The long series 
of judgments bearing on the question of extraneous influences 
could no doubt be traced back to the days when “ Stone” 
was a justices’ manual, and not in effect a justices clerks’ 
manual. In my 1770 edition of ‘‘ Burn’s Justice ’’ magis- 
trates are warned that it is not safe for them to trust altogether 
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to the care and judgment of their clerks in drawing warrants 
and other instruments. Mr. Nupkins, in fact, should have 
known more about law and procedure than Mr. Jinks. In 
those days, however, the criminal business which could be 
heard and determined in petty sessions did not go much 
further than to embrace drunkenness, poaching, petty 
thieving and assault. Nowadays the law regulating the 
relationship of justice, clerk and constable does not vary 
much from what it was when Mr. Pickwick wished to speak 
to the magistrate in private. Mr. Jinks, I dare say, should 
have known better than to allow such a thing; but then 
Mr. Jinks, by our standards, was quite unqualified to act as 
clerk. 

Today it is not reasonable to expect magistrates to do 
otherwise than rely on their clerk on most questions of law 
and procedure. Daily they must sign summonses which 
they could not possibly draw themselves ; daily clerks must 
draw informations and summonses not quoted in any book of 
precedents. If any conscientious justice feels that he ought 
not altogether to trust his clerk in such matters, let him 
sit down and write out a summons alleging that a miscreant 
drove a motor car with a defective hooter. (One is tempted 
to offer a prize for the first correct solution produced in less 
than an hour.) This might serve to illustrate how much 
the process of laying an information has become a matter 
for the clerk, and how much the justice—who reads and 
contemplates the information before signing the summons— 
has become a mere rubber stamp. This is recognised even 
in Whitehall, where more than one department expect to 
issue summonses in remote districts by politely hoping, in 
their letter to the clerk, that an accommodating justice will 
sign the summons in the absence of the informant. And 
it works every time. If Whitehall will recognise the 
absurdity of eighteenth-century methods, why not 
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Westminster ? The absurdity would at least be minimised 
if the clerk were made an ex officio justice. 

Naturally there would be dangers in appointing a clerk to 
be a magistrate in his own court. He is often entrusted 
by the prosecution, and sometimes by the defence, with 
information which must not reach the ears of the bench. 
And yet, in my Army days, I recollect that the deputy judge 
advocate fulfilled many of the duties of a justices’ clerk. 
He would guide the president and other members of the 
court through the legal formalities, give advice on points 
of law when they arose and eventually, without expressing 
a personal opinion, indicate what courses were open to the 
court in considering its verdict. He had 
“summary of evidence,”’ and indeed his department generally 
prosecuted. I think the Army—all ranks—1espected the 
system, though no doubt there would be some lawyers, 
especially barrack-room lawyers, who disliked seeing the 
legal expert at the same table as the president and othet 
members of the court. Under the present Army system, 
I have yet to hear of a successful appeal. 

The military example—like the agricultural tribunal and 
other examples quoted earlier—suggests that justice could be 
manifestly done with the clerk sitting on, or with, the bench. 
The Roche Report of 1944 put it this way: “If the relation 
ship of bench and clerk has been properly regulated in court 
there will be no good grounds for criticising the clerk’s 
retirement with the justices."’ It depends what is meant 
by “ properly regulated,’’ but the present system leads to a 
pretence being made to the public that the bench are 
suspicious of their clerk. There is the further 
which the bench make to themselves, that if no difficulty 
is apparent to them then no difficulty exists. 
lation is necessary ; otherwise it may soon become a question 
of which shall prevail—justice or the appearance of justice. 
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HOUSE OF LORDS 


REVENUE: INCOME TAX: “PERSON” SUCCEEDS TO 
ANY TRADE: “ PERSON” INCLUDES THE CROWN 
Madras Electric Supply Corporation, Ltd. v. Boarland (Inspector 
of Taxes) 

‘Lord Oaksey, Lord MacDermott, Lord Reid, Lord Tucker and 
Lord Keith of Avonholm. 11th March, 1955 


Appeal from the Court of Appeal ([1954) 1 W.L.R. 87; 
98 Sot. J. 28). 

The undertaking, machinery and plant of an electricity supply 
company in India were purchased by the Madras Government, 
acting as a branch of the Crown, on 29th August, 1947. The 
company received an assessment to income tax for the year 
1947-48 under Case I of Sched. D, which included an estimated 
balancing charge of £850,000. The Commissioners found as a 
fact that the undertaking in Madras was not discontinued on 
29th August, 1947, but continued to be carried on without 
interruption under a department of the Madras Government. 
They held, however, that the word “‘ person ’”’ in r. 11 (2) of the 
rules applicable to Cases I and II of Sched. D to the Income 
Fax Act, 1918 (which concerned a ‘‘ person ’’ succeeding to any 
trade), did not apply to the Crown and they accordingly 
discharged the assessment. Upjohn, J., reversed this decision. 
The Court of Appeal dismissed an appeal from him. The company 
appealed to the House of Lords. 

Lorp OaksEy said that it was agreed that the company was 
liable to balancing charges which were correctly assessed for the 
year of assessment 1947-48 if the purchaser was a “ person ”’ 
within r. 11 (2) of the rules applicable to Cases I and II of 
Sched. D. to the Income Tax Act, 1918. The point in issue 
was whether the purchaser, the Madras Government, being for 
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this purpose a branch of the Crown, was a person within r. 11 (2) 
The balancing charge was to be made for the year of assessment 
in the “ basis period ”’ for which the disposal of the machinery ot 
plant took place, and the “ basis period’ for the year of 
assessment 1947-48 in the present case wasethe period on the 
profits of which income tax for that year fell to be computed 
under the directions in the rules applicable to Cases I and IT and 
subsequent amending enactments, viz., Finance Act, 1926, 
s. 31 (1) (a), and s. 32, which introduced the present r. 11 If 
the succession by the Madras Government to the company’s 
trade was the succession of a person within r. 11 (2), the basis 
period for the year of assessment 1947-48 would admittedly be 
the period from 6th April, 1947, to 29th August, 1947, when the 
sale took place, and the assessment for that year in respect of 
the balancing charges would admittedly be competent, the joint 
effect of r. 11 (2), if it applied, and s. 31 (1) (a) of the Act of 1926 
being that the year of assessment in which the sale took place 
was its own basis period. If, however, r. 11 (2) was not applicabl 
to the succession by the Madras Government, the “‘ basis period "’ 
for the year of assessment 1947-48 would, according to the rule 
for computing profits in the normal case when not displaced by 
r. 11 (2), be the preceding accounting year, viz., the year to 
31st December, 1946. If r. 11 (2) was not applicable, the 
balancing charges which would otherwise have been assessable 
for 1947-48 escaped assessment. Under the Income Tax Act, 
1945, there was provision, on the acquisition by a trader of 
machinery or plant, for an initial allowance in respect of a 
percentage of its cost, as well as an annual allowance of a specified 
amount representing the annual depreciation in value of the 
machinery or plant as previously provided by r. 6 of the rules 
applicable to Cases I and II. Where the machinery or plant wats 
disposed of by a trader before the initial and annual depreciation 
allowances in respect of it had amounted to its full cost and on 
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its disposal the value received fell short of the balance of its cost, 
s. 17 provided that a balancing allowance should be claimable by 
the trader in respect of such balance in reduction of his chargeable 
profits. Conversely, in the event of the value received on such 
disposal being in excess of the written down value of the 
machinery and plant, a balancing charge might be imposed on 
the trader so as in effect to restore to the Revenue the amount 
in respect of past allowances for income tax which was shown in 
the result to have been excessive. It was unnecessary in this 
case to decide whether the Crown’s admitted immunity from 
taxation depended on the construction of the Income Tax Act, 
1918, or arose from the prerogative. The person succeeded was 
not deprived of his right to balancing allowances and remained 
liable to balancing charges when the Crown succeeded to his 
trade. The words in r. 11 (2), ‘“‘ the tax payable for all years of 
assessment by the person succeeding,’’ must be construed to mean 
“the tax, if any,’’ and not to deprive the taxpayer of balancing 
allowances to which he would have been entitled because his 
successor was not taxable. The appeal should be dismissed. 

The other noble and learned lords delivered opinions in favour 
of dismissing the appeal. 

APPEARANCES : Tucker, Q.C., Diplock, Q.C., and G. B. Graham 
(Sanderson, Lee, Morgan, Price & Co.) ; Sir Reginald Manningham- 
Buller, Q.C., A.-G., J. H. Stamp and Sir Reginald Hills (Solicitor of 
Inland Revenue). 


{Reported by F. H. Cowper, Esq., Barrister-at-Law] (2 W.L.R. 632 


COURT OF APPEAL 


CROWN: PREROGATIVE IN KENYA PROTECTORATE : 
CLAIM FOR EXEMPTION FROM BRIDGE TOLLS 
Nyali, Ltd. v. A.-G. 

Denning, Morris and Parker, L.J J. 
21st February, 1955 

Appeal from Hilbery, J. 

The plaintiffs, under an agreement made in 1929 with the 
Government of Kenya, built a pontoon bridge linking the main- 
land at Nyali with the island of Mombasa, both in the Protectorate 
of Kenya, a territory which, though under the suzerainty of the 
Sultan of Zanzibar, is administered by British officials, under the 
control of the Government of Kenya. By cl. 22 of the agreement : 
“Tolls payable . . . (a) All passenger vehicles (persons limited to 
six)—shillings 2 each... (d) Foot passengers or persons in excess 
of six in number travelling in any vehicle ... cents 10 each...” 
By cl. 23: ‘‘ No tolls shall be levied in respect of police or military 
on duty, or their equipment, baggage or transport.” During the 
war the army authorities of the Government of Kenya set up a 
leave and transit camp for soldiers at Nyali. British soldiers 
on leave and their wives and children, visiting Mombasa, 
frequently crossed the pontoon bridge in military vehicles, the 
drivers of which were on duty. Until 1948 the army authorities 
agreed to pay certain tolls for military user of the bridge, but 
from 1948 onwards they ceased payment, claiming that military 
traffic, including soldiers on leave, wives and children, were 
exempt from tolls. In an action by the company for a declaration 
that such tolls were payable, the Crown claimed: (a) that the 
terms of the agreement excluded liability ; (b) that the Crown, 
having a prerogative exemption from tolls, was not liable to 
pay tolls for the use of the bridge ; and (c) that by an application 
of s. 143 of the Army Act a freedom from liability resulted. 
Hilbery, J., gave judgment for the plaintiffs, holding that 
“military ’’ meant Kenya forces and not Imperial forces; that 
the Crown had no prerogative right of exemption from tolls in 
the protectorate, and that s. 143 of the Army Act did not apply. 
The Crown appealed. 

DENNING, L.J., said (i) that though the jurisdiction of the 
Crown in the protectorate was limited, it might by Order in 
Council be extended to embrace almost the whole field of 
government. Such orders would not be questioned by the courts : 
Sobhuza II v. Miller [1926] A.C. 518. Orders in Council provided 
that the substance of common law and the doctrine of equity were 
to be applied in the administration of justice ‘‘ subject to such 
qualifications as local circumstances render necessary.”” The 
prerogatives of the Crown, including the right to grant a franchise 
of tolls, existed in the protectorate, as they were the very sub- 
stance of the common law ; but it would be wrong to transplant 
to Africa all the subtleties and technicalities of the common law, 
so that a franchise of tolls could be granted by the local executive 
without all the formalities of a charter or letters patent. 


THE SOLICITORS’ 


JOURNAL March 26, 1955 


Accordingly the plaintiffs’ right to levy tolls was derived from 
the agreement, which was governed by the common law and 
derived therefrom. (ii) The Crown’s claim that at common law 
its servants were not subject to tolls was incorrect ; it depended 
on whether the toll was a toll through or a toll traverse. Such 
subtleties were inapplicable to the protectorate. Making the 
necessary qualifications to suit the circumstances, the Crown in 
the protectorate had no right to exemption except such as 
was conferred by the agreement, so that the issues in the case 
depended on the construction of the agreement. (iii) On its true 
construction, the exemption in cl. 23 applied to all the soldiers 
of the Queen wherever raised, and not merely to local troops; 
but it was limited to troops on duty, and did not apply to soldiers 
off duty, or on leave, or their wives and children, at any rate 
when on foot. But they nearly always travelled in a military 
vehicle driven by a soldier who was on duty, so that two 
questions arose, (1) whether in such a case the vehicle was 
exempt, and if so, (2) whether the leave men in it were exempt. 
(1) To come within the exemption, the ‘‘ transport,” i.e., the 
vehicle, must be on duty, and the driver, who was the person who 
gave the character to the vehicle, was on duty, so that the vehicle 
was exempt, no matter what it was carrying. (2) If the vehicle 
paid toll, five passengers and the driver could cross free, but 
there was no provision for passengers in toll-free vehicles. Leave 
men and their families were just members of the public, and 
there was no provision for exempting them. The conclusion was 
that a reasonable toll should be paid. (iv) Section 143 of the 
Army Act exempted soldiers on duty from tolls ; when examined, 
that exemption had the same scope as the exemption in the 
agreement, and no more. The conclusion was that military 
vehicles driven by a driver on duty were exempt; so were 
soldiers in the vehicle on duty, but men on leave, wives and 
children must pay a reasonable toll. 

Morris and Parker, L.JJ., delivered judgments to the same 
effect, except that they held that the plaintiffs’ right was to 
exact a toll of 10 cents on persons off duty in excess of six in 
number in any vehicle. Appeal allowed. 

APPEARANCES: K. Diplock, Q.C., and R. Winn (Treasury 
Solicitor); J. Foster, Q.C., and M. Littman (Travers Smith, 
Braithwaite & Co.) 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] (2 W.L.R. 649 
MORTMAIN: REGISTERED LEASEHOLDS: TRANSFER 
TO FOREIGN COMPANY: FORFEITURE 


Morelle, Ltd. v. Wakeling and Another 


Evershed, M.R., Denning, Jenkins, Morris and Romer, L.JJ. 
3rd March, 1955 


Appeal from Lambeth County Court. 


On 20th December, 1952, one Desmond Dixon transferred to 
the plaintiff company, Morelle, Ltd., the residue of a term of 
ninety-nine years from 25th December, 1865, granted by a lease 
dated 6th February, 1868, relating to premises known as 158 Cold- 
harbour Lane, London, S.E.5, part of which was, at the date 
of the transfer, let to the defendants, Frederick Wakeling and 
Louise Isabella Wakeling, his wife, as weekly tenants. The 
land was registered in H.M. Land Registry with a possessory 
leasehold title, the date of first registration being 19th July, 1904. 
The transferor, Dixon, was registered as proprietor on 
26th November, 1951. In the instrument of transfer to the 
plaintiff company, the registered office of the company was 
stated to be 8 Upper O’Connell Street, Dublin, Eire. The 
transfer was not made in the prescribed statutory form (Form 35 
annexed to the Land Registration Rules, 1925) which contained 
an express reference to authority to hold land in the United 
Kingdom. The plaintiff company applied to H.M. Land Registry 
to have the transfer registered, and on 27th January, 1953, the 
company was registered as the present proprietor of the leasehold 
possessory title in the property, the address of the company on 
that occasion being given as “‘ care of Yamild, Ltd., 128 Albany 
Street, N.W.1.’’ The company brought proceedings to recover 
arrears of rent from the tenants occupying a part of the premises. 
The tenants challenged the title of the company to sue on the 
ground that as it had no licence in mortmain to acquire and hold 
the land in question, the interest which it purported to hold 
had been forfeited to the Crown under the provisions of s. 1 of 
the Mortmain and Charitable Uses Act, 1888, before the pro- 
ceedings were initiated, and that they were not tenants of the 
company. The county court judge, deeming himself bound by 
the decision of the Court of Appeal in Morelle, Ltd. v. Waterworth 
[1955] 1 0.B. 1; 98 Sor. J. 509, held that the interest 
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of the company had forfeited to the Crown at the moment when 
the transfer was made to the company, and that its title to that 
interest was not rehabilitated by the subsequent registration 
of title in the Land Registry. Accordingly, he gave judgment 
for the defendants. The plaintiff company appealed. At the 
hearing before the Court of Appeal, the Attorney-General 
appeared as amicus curi@ on behalf of the Crown and submitted 
that the decision in Morelle, Ltd. v. Waterworth, supra, was given 
perv incuriam, and accordingly was not binding. 

I.VERSHED, M.R., reading the decision of the court, said that 
the decision in Morelle, Ltd. v. Waterworth was not given pei 
meuriam. The general rule as to decisions given per tncuriam 
was stated in Young v. Bristol Aeroplane Co., Ltd. [1944) K.B. 
718, and was elucidated later by Police Authority for Huddersfield v. 
Watson [1947 K.B. 842; Garvin v. Police Authority for City of 
London (1944) K.B. 358 ; Nicholas v. Penny (1950) 2 K.B. 466; 
A.& J. Mucklow v. Inland Revenue Commissioners {1954} Ch. 615 ; 
98 Soi. J. 455. The general rule was that a decision should 
be held to have been given per incuriam only where it was 
forgetfulness of some inconsistent 
statutory provision or of some authority binding on the 
court, so that in such cases some part of the decision or 
some step in the reasoning on which it was based was on 
that account demonstrably wrong That was not so in 
Morelle, Ltd. v. Waterwovth, and while the general rule was not 
necessarily exhaustive, cases not within it, which would properly 
be held to have been decided per incuriam, must be of the rarest 
occurrence. <A decision was not to be treated as having been 
given pey incuriam because of a deficiency of parties, or because 
it might be made to appear that on an earlier occasion the court 
had not had the benetit of the best argument. Morelle, Lid. v. 
Waterworth did not concern registered land but the decision was 
not distinguishable on that ground. If it had been distinguish- 
able, the court held that the decision in Rodnall, Ltd. v 
Ludbrook {1955) 1 O.B. 1, would necessarily have been given per 
incuriam, since that case did concern registered land. Nothing 
in s. 23 of the Land Registration Act, 1925, ousted the saving 
of the Crown’s right to forfeiture preserved by s. 80, and by 
virtue of that provision the forfeiture took effect on the registra- 
tion of the transfer, just as it would have done on the execution 
and delivery of an assignment of unregistered leaseholds 
Forfeiture was not suspended pending an order for rectification 
of the register or contingent on such an order being obtained. 
Alternatively, it made no effective difference whether the 
forfeiture occurred at any step of the transaction earlier than 
the actual completion of the sale by registration of the plaintiff 
company as proprietor. 

The use of the form of transfer prescribed by r. 121 of the 
Land Registration Rules, 1925, had not been insisted on in the 
transfer to the company, no doubt owing to the adoption in 
the registry of the view as to the applicability of the law of 
mortmain to leaseholds expressed in Brickdale and Stewart 
Wallace on the Land Registration Act, 1925, 4th ed., 1939, p. 380 
The transfer was not, however, 


given in ignorance or 


a view now shown to be wrong 
for that reason invalidated, having regard to the wide discretion 
given to the registrar by rr. 74 and 123 (1), and by r. 322 (1), 
enabling him to authorise a departure from the general rules 
if he was satisfied that he could properly do so. The acceptance 
for registration of the form actually used must be taken as 
conclusive of its sufficiency in point of form. Appeal dismissed 

Leave to appeal granted. Application by Crown to be joined 
as a party refused, and leave to appeal against refusal not granted 

APPEARANCES: C. N. Shawcross, QO.C., and J. P. Widgery 
(S. A. Batley & Co.) ; Gerald Gardiner, Q.C., and Greville Janner 
(Barnett Janney & Davis); Sir Reginald Manningham-Buller, 
Os... A.-G., Geoffrey Cross, O.C., and Denys Buckley (Treasury 


Solicitor). 


(Reported by Miss E. Dancerrievp, Barrister-at-Law] [2 W.L.R. 672 


CHANCERY DIVISION 


NATURALISATION: STATUTE OF 1705 FOR 
NATURALISATION OF PRINCESS SOPHIA AND “* ALL 
PERSONS LINEALLY DESCENDING FROM HER”: EFFECT 

OF PREAMBLE 
Prince Ernest of Hanover v. A.-G. 
Vaisey, J. Ist March, 1955 
Action. 
\ great-great-grandson of Ernest Augustus, Duke of 
Cumberland (a descendant of the Princess Sophia), who succeeded 
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to the throne of Hanover in 1837, commenced an action against 
the Attorney-General to determine whether he was a British 
subject, having regard to the provisions of the Statute of 1705 
(4 & 5 Anne, c. 16). The statute, after reciting in the preamble 
that the Crown, on the death of Queen Anne without issue, was 
limited to the Princess Sophia and her issue, continued “‘ to the 
end ‘that! the said Princess .. . and the issue of her body, and all 
persons lineally descending from her, may be encouraged to 
become acquainted with the laws and constitutions of this realm, 
it is just and reasonable that they, in Your Majesty’s lifetime 
should be naturalised ”’ and proceeded to enact that “ the said 
Princess .. . and the issue of her body, and all persons lineally 
descending from her, born or hereafter to be born, be and shail 
be . . . deemed natural born subjects of this Kingdom,” 
Papists excepted. 

Vatsey, J., said that the case was one of considerable difficulty 
In the plaintiff's favour were the apparently clear terms of the 
enacting provisions of the Act; on the other hand the con 
sequences of a literal interpretation gave rise to serious misgivings 
as to whether they should be so read. In 1917, when the 
Cumberland peerages were suspended, no action was taken 
to deprive the plaintiff's family of their status of British subjects 
if they in fact possessed it, and it looked as if they were not then 
regarded as British subjects. A statute was not repealed merely 
by becoming obsolete or by non-user, and there were statutes 
remaining in the statute book probably because their existence 
had been overlooked. The Act of Anne had been repealed by 
the British Nationality Act, 1948, but without prejudice to the 
plaintift’s position if in fact he was a British subject when that 
Act came into force. The status of a British subject involved 
‘ allegiance,’’ defined in ‘‘ Termes de la Ley ’’ as “ such natural 
or legal obedience which every subject owes to his prince ”’ ; and 
the Crown had the right to recall subjects from abroad on pain 
of seizure of their goods. There were now some 400 non-Papist 
descendants of the Princess Sophia, belonging to nearly every 
royal family in Europe, and it was difficult to see how such 
obligations could ever have been intended to apply to such a 
wide class. In 1705 there were only eight persons affected by 
the Act. Its purpose was not to secure the Protestant succession, 
which had already been effected by the Act of Settlement, 1700 
It must be supposed that it was thought advisable that the 
then existing possible successors should be of British nationality 
when they succeeded; if that was the purpose, the Act soon 
became superfluous when the number of natural born persons in 
the succession increased. It was not as a general rule legitimate 
to have recourse to the preamble of an Act to construe its terms, 
though it was said in Craies on Statute Law, 5th ed., on p. 189, 
that, when very general language was clearly intended to be 
subject to some limitation, the preamble might be used _ to 
indicate to what particular instances it was to apply. The words 
‘in Your Majesty’s lifetime ”’ in the preamble seemed to suggest 
some temporary purpose for the Act, but the indication was 
vague. It was rather absurd to suppose that Parliament thought 
that every descendant of the Princess, however remote, ought 
to study English law. Descendants of particular persons could 
soon become almost uncountable. If, then, the general language 
of the Act was intended to have some limitation, the preamble 
might surely be used to indicate what that limitation ought to 
be; and it seemed that the reference to the Queen’s lifetime 
indicated that the legislature wished to ensure that every possible 
successor in sight, as it were, were ready as a naturalised English- 
man or Englishwoman to take her place at her death; as was 
said in Ryall v. Rolle (1750), 1 Atk. 1605, “ if the non-restraining 
the generality of an enacting clause will be attended with an 
inconvenience, the preamble shall restrain it.’’ There would be 
a declaration that the plaintiff was not a British subject. 
Declaration accordingly. 

APPEARANCES: KY. Diplock, Q.C., and Rk. O. Wiloerforce, O.C. 
(Farrer & Co.); Sir R. Manningham-Buller, Q.C., A.-G., an: 
B. Clauson (Treasury Solicitor). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] 
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DEVISE OF PROPERTY SUBJECT TO 

OF PEACE: WHETHER CONDITION 
FULFILLED 

In re Grotrian ; Cox v. Grotrian and Others 

2nd March, 1955 


WILL: 
DECLARATION 


Danckwerts, J. 

Adjourned summons. 
I’.G., by cl. 7 of his will, dated 25th September, 1939, devised 
and bequeathed certain freehold and leasehold properties to lis 
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trustees upon trust for his son absolutely ‘‘ if he shall be living at 
the date of my death and if the present war with Germany shall 
have been terminated and peace have been declared. . .”’ 
Clause 8 of the will provided: ‘‘ . lf my said son . . . shall 
survive me and subsequently the present war with Germany 
shall terminate and peace be declared my said son shall thereupon 
become absolutely entitled to my said properties ...’’ The 
testator died in November, 1939; the son survived his father, 
and died in June, 1954. By a declaration dated 9th July, 1951, 
and published as a supplement to the London Gazette of 6th July, 
1951, it was declared ‘‘ that the formal state of war with Germany 
is terminated as from four o’clock p.m. to-day, 9th July, 1951.” 
A summons was taken out to determine the destination of the 
property referred to in cll. 7 and 8 of the will. 


DANCKWERTS, J., said that in Janson v. Driefontein Consolidated 
Gold Mines, Ltd. {1902} A.C. 484, Lord Macnaghten said that the 
law recognised a state of peace and a state of war, but knew 
nothing of an intermediate state ; and that in every community 
it was for the supreme power to determine the policy in regard to 
peace and war. If that statement applied to the present case, 
it was plain that the declaration of 9th July, 1951, not only then 
terminated the state of war between the United Kingdom and 
Germany, but also brought about coincidentally a state of peace 
between the two countries. It had been argued that Janson’s 
case was no longer applicable, and references had been made to 
cases dealing with the end of the 1914-18 war. On that occasion 
the matter was dealt with specifically by statute and Order in 
Council. In the recent war the matter was not dealt with in 
the same way. The declaration of July did not in terms refer 
to peace, but it was still true to say that the termination of war 
and the declaration of peace were coincident events. A further 
point had been taken that cl. 8 offended the rule against perpetu- 
ities ; but that pessimistic view could not be supported on the 
true construction of the clauses. Accordingly, the testator’s 
son during his lifetime became absolutely entitled to the property 
referred to in the summons. Declaration accordingly. 


APPEARANCES: G. T. Hesketh; S.G. Maurice; J. A. Wolfe ; 
R. Cozens-Hardy Horne (Blyth, Dutton, Wright & Bennett, for 
Rawlins, Davy & Wells, Bournemouth; Rawlinson & Son; 
Nicholl, Manisty & Co.). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] (2 W.L.R. 695 


QUEEN’S BENCH DIVISION 


CRIMINAL LAW: VIOLENT AND UNEXPLAINED ATTACK 
BY FATHER ON SON: DEFENCE OF AUTOMATISM 


R. v. Charlson 


Barry, J.,anda jury. 11th February, 1955 


Trial at Chester Assizes. 


The accused was charged with causing grievous bodily harm 
with intent to murder his son, causing him grievous bodily harm 
with intent to cause him grievous bodily harm, and unlawful 
wounding. In his defence he pleaded that his acts in respect 
of which the charges were brought were not conscious and 
voluntary acts. Medical evidence was given to the effect that 
the accused was not suffering from such a disease of the mind 
as to render him insane at the time of the commission of the 
acts; but that his actions were consistent with his having a 
cerebral tumour, a condition in which a person is liable to an 
outburst of impulsive violence, quite motiveless, and over which 
he has no control. 


Barry, J., in his summing up, said that to convict on either 
of the first two charges the jury must be satisfied that the accused 
had the intentions with which he was charged ; but on the third 
charge the question was whether the accused knew what he was 
doing when he struck the blows. If he knew what he was doing, 
he would be guilty. If his actions were purely automatic, and 
his mind had no control over the movements of his limbs, he 
was in the same position as a person in an epileptic fit and no 
responsibility would rest on him. The medical evidence did not 
positively establish the existence of a cerebral tumour, but the 
medical history of the accused indicated the possibility of such a 
condition, which, if it existed in fact, would account for his 
actions. Verdict: not guilty on all counts. 

Appearances: H. E. Hooson (Clerk, Cheshire C.C.); D. E. 
Evans, Q.C., and P. L. W. Owen (Davis, Hope & Furniss, Glossop). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] (1 W.L.R. 317 
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HUSBAND AND WIFE: SEPARATION BY MUTUAL 
CONSENT AND AGREEMENT: RIGHT OF NATIONAL 
ASSISTANCE BOARD TO RECOVER CONTRIBUTIONS 
FROM HUSBAND IN RESPECT OF ASSISTANCE GIVEN 
TO THE WIFE 
Stopher v. National Assistance Board 
National Assistance Board v. Parkes 
Lord Goddard, C.J., Ormerod and Gorman, J J. 
2nd March, 1955 
Stopher v. National Assistance Board 

Case stated by Ipswich justices. 

A husband and wife agreed to separate and thereafter lived 
apart. The agreement contained no express provision that the 
husband should maintain the wife, and no such provision was 
to be inferred or implied. An application by the wife to the 
justices on the ground of desertion and wilful neglect to maintain 
her having been dismissed, the wife was given assistance under 
Pt. II of the National Assistance Act, 1948. The wife had not 
been guilty of cruelty or of any other matrimonial offence. Ona 
complaint preferred by the National Assistance Board under 
s. 43 of the Act, the justices ordered the husband to pay 10s. a 
week to the Board. The husband appealed. 


National Assistance Board v. Parkes 
Case stated by Flintshire justices sitting at Rhyl. 


A husband and wife entered into a separation agreement 
whereby they agreed to live apart, and the wife covenanted that 
she would not at any future time be or claim to be entitled to 
any financial provision from the husband whatsoever in respect 
of herself. The wife was given assistance under Pt. II of the 
National Assistance Act, 1948, and the Board preferred a complaint 
against the husband. The justices dismissed the complaint and 
the Board appealed: 


Lorp GopparpD, C.J., said that at common law a man was 
obliged to support his wife unless she committed adultery or 
deserted him. In National Assistance Board v. Wilkinson {1952 
2 Q.B. 648, the court decided, since before the Act of 1948 the 
husband would have had an answer to the guardians if he had 
been asked to repay relief given to the wife because the wife was 
in a state of desertion, the Act imposed no higher liability upon 
him and had not altered the law in that respect, and therefore 
the husband might escape liability. But that depended upon 
the fact that the wife had committed a matrimonial offence. 
Cases in the Divorce Division appeared at first sight to support 
the proposition that, if there was a consensual separation without 
an agreement for the maintenance of the wife, the wife could not 
recover maintenance from the husband. ‘Thdt was true so far 
as the Summary Jurisdiction Acts were concerned, because in 
those cases the wife was asking the court for a sum of money ; 
if there were consensual separation the husband was not guilty 
of wilful failure to maintain if they had parted on terms that he 
would not maintain her. At common law a wife never had the 
right to ask for a sum of money ; the most that she could do was 
to pledge her husband’s credit. If, however, a wife went to 
the National Assistance Board for maintenance, where there was 
no matrimonial offence on her part, the husband, even though 
he could not be made to pay under the Summary Jurisdiction 
Acts, remained under an obligation to support her, and would 
have to repay the Board under the National Assistance Act. 
That was the foundation of the decision in National Assistance 
Board v. Prisk [1954] 1 W.L.R. 443, which was very much in 
point in the second case under consideration (National Assistance 
Board v. Parkes). What difference could it make that in that 
case there was an agreement to pay, and in the present there was 
an agreement not to pay? The court was not bound by 
agreements between the parties. The appeal in the first case 
must be dismissed and that in the second case be allowed. 

ORMEROD and GorMAN, JJ., agreed. Appeal in Stopher v. 
National Assistance Board dismissed ; appeal in National Assistance 
Board v. Parkes allowed. 

APPEARANCES: Harold Cassel (Field, Roscoe & Co., for 
Gotelee & Goldsmith, Ipswich) ; Rodger Winn (Solicitor, National 
Assistance Board); R. I. Threlfall (Gibson && Weldon, for 
Archer & Wilcock, Nairobi). 


[Reported by Miss J. F. Lams, Barrister-at-Law) [2 W.L.R. 622 
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ROAD TRAFFIC: DRIVING A MOTOR VEHICLE NOT 
BEING THE HOLDER OF A LICENCE: NOT FOR PROSE- 
CUTOR TO PROVE THAT THE DEFENDANT WAS NOT 
THE HOLDER OF A LICENCE 
John v. Humphreys 
Lord Goddard, C.J., Ormerod and Gorman, J J. 
10th March, 1955 

Case stated by Bedfordshire justices sitting at Dunstable. 

The defendant, who was charged with driving a motor vehicle, 
he not being the holder of a licence, contrary to s. 4 (1) of the 
Road Traffic Act, 1930, did not appear in answer to the summons, 
but wrote to the court admitting the offence. The prosecution, 
having proved that the defendant drove a motor vehicle at the 
time and in the place alleged, called no further evidence, 
contending that the burden of proving that he was the holder 
of a licence was on the defendant. The justices were of the 
opinion that before such burden passed to the defendant, the 
prosecutor must establish a prima facie case against him and that 
mere proof that the defendant had driven a motor vehicle on 
the road did not establish a prima facie case, and they dismissed 
the information. The prosecutor appealed. 

LorpD GopparD, C.J., said that the appellant’s point was that 
s. + (1) provided that a person should not drive a motor vehicle 
on a road unless he was the holder of a licence, and that when an 
Act of Parliament provided that a person should not do a certain 
thing unless he had a licence, the onus was always on that person 
to prove that he had a licence, because it was a fact peculiarly 
within his own knowledge. fF. v. Oliver [1944) K.B. 68 laid 
that down, and, therefore, in theory, a police officer who merely 
saw a car in the street could always summons the driver and leave 
it to the driver to prove that he had got a licence. The case 
must go back to the justices with the direction that there was 
evidence that the offence was committed, and as the onus was 
on the defendant to prove that he had a licence, they were bound 
to convict. It was not to be supposed that police officers would 
take such proceedings merely because they saw someone driving 
a car in the street without any grounds for supposing that he 
had not a licence. In the present case there was every ground 
for thinking that the defendant had not got a licence, and, 
therefore, no reason why he should not be convicted. 

OrMEROD and GorMAN, JJ., agreed. Appeal allowed. 
etey Lewis (Turner & Evans for John Q. 
defendant did not appear and was not 


APPEARANCES: 
Clayton & Co., Luton) ; 


represented. 
[1 W.L.R. 325 


[Reported by Miss J. F Lamp, Barrister-at-Law] 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND WIFE: DIVORCE : REHEARING : 
CONCURRENT APPLICATIONS IN COURT OF APPEAL 
AND DIVISIONAL COURT 
Wells-King v. Wells-King 

28th January, 1955 
of the 


Lord Merriman, P., and Collingwood, J. 


Motion for rehearing under r. 36 (1) Matrimonial 
Causes Rules, 1950. 

The wife by her petition alleged cruelty and sodomy; the 
husband denied the allegations, but made no cross-charge, and 
on the 28th July, 1954, the wife was granted a decree nisi on 
the ground of cruelty. The charge of sodomy was rejected. 
The main body of her case as presented concerned not only the 
allegations of actual sodomy, but also attempts to commit 
sodomy, in connection with which much of the ill-treatment 
was said to have occurred. Other charges included alleged 
ill-treatment of a daughter, and the husband’s loss of temper 
when the wife tried to interfere. 

The husband alleged on his present application that as a 
result of inquiries made subsequent to the granting of the decree 
he had obtained evidence that although the wife had not asked 
the court to exercise its discretion in her favour, she had 
frequently committed adultery with a named man prior to the 
hearing. This evidence was submitted to the Queen’s Proctor, 
who intimated on the 6th September, 1954, that he did not 
propose to intervene. On the 7th September, 1954, the husband 


filed two notices of motion : one to the Court of Appeal in general 
terms asking that the decree nisi be set aside and the petition 
dismissed, or, alternatively, for a rehearing, the other to the 
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Divisional Court under r. 36 (1) asking for a rehearing on the 
ground that the wife had failed to disclose her alleged adultery 
to the court. The appeal to the Court of Appeal came into 
the list first, and after a brief hearing, at which the court was 
informed of the application pending to the Divisional Court, 
it was intimated that if the two proceedings were both effective, 
it was manifestly convenient that the application to the Divisional 
Court should be heard first, and the other adjourned. No ruling 
was given upon the question of jurisdiction under r. 36 (1). 


Lorp MERRIMAN, P., said that it had been made perfectly 
clear in argument on behalf of the husband that the validity 
of the judgment in the court below was being emphatically 
challenged in the Court of Appeal, and that there was no question 
in that court of ‘‘ no error of the court ’’ being alleged. Applying 
the test laid down in Prince v. Prince [1951] P. 71, and leaving 
out the question of adultery, the case was plainly one for the 
Court of Appeal. The question, therefore, was whether the 
matter was disposed of by assuming, for the purpose of argument, 
that if the introduction of the new issue of the wife’s alleged 
adultery afforded the only challenge against the commissioner's 
judgment, and the present motion was based solely upon the 
introduction of that fresh element, it might have been proper 
to come to the Divisional Court, notwithstanding that, on such 
fresh material, it might also have been open, in what had been 
a hotly contested case, to go to the Court of Appeal. In his 
(his lordship’s) opinion, the right course had been taken in 
going to the Court of Appeal in challenging the correctness of 
the judgment, and it would beyond doubt be open to the appellant 
to try to obtain leave of that court to adduce the new evidence 
or to ask for a rehearing, so that all the issues might be tried 
together. Those issues included the possible effect upon the 
wife’s attitude to married life if she had been suffering from a 
guilty conscience, which was plainly a matter to be taken into 
account in assessing allegations of cruelty, particularly allegations 
in connection with sexual matters. They included also the 
effect upon her credibility if she were found to have previously 
suppressed her adultery from the court. The Divisional Court 
was being asked to deal with one aspect only of the matter ; 
but the case was one which ought to be regarded as a whole, 
and it was, therefore, one which should be dealt with by the 
Court of Appeal. 

CoLLINGwoop, J. (who referred to and distinguished the 
rehearing ordered in Alhadeff v. Alhadeff [1951] W.N. 367, 
under r. 36 (1), where there had been undisclosed adultery), 
concurred. 

Application dismissed. 

APPEARANCES: A. C. Munro Kerr (Gustavus Thompson and 
Sons, for Herrington & Carmichael, Camber'ey) ; Norman Leymon 
(Kinch & Richardson, for Close and Son, Camberley). 


[Reported by Joun B. Garpner, Esq., Barrister-at-Law) [1 W.L.R. 309 


VALIDITY : 
ABSENCE OF 


HUSBAND AND WIFE: MARRIAGE : 
RELIGIOUS CEREMONY IN GERMANY: 
EFFECTIVE REGISTRATION 


Pilinski v. Pilinska 


Mr. Commissioner Latey, Q.C. 18th February, 1955 


Issue as to validity of a marriage. 

The plaintiff (the husband) was a Pole who was called up to 
the Forces in 1939 when his country was invaded by the Nazis. 
In 1946 he was stationed in Germany and having already been on 
terms of close friendship with the defendant in Poland, he 
arranged for her to come to Germany. She was then suffering 
from consumption and he agreed to marry her so that she could 
go into hospital as a soldier’s wife. They were both Roman 
Catholics and they went through a ceremony of marriage at the 
parish church at Tinnen, in the Hamburg area of Germany, 
on 4th August, 1946, with the regimental priest officiating. 
There was never at any time a civil ceremony of marriage 
between them, such as was required by German law. Four days 
later she went into hospital. In May, 1947, the husband was 
transferred to England, and in the autumn of that year, the wife 
came to England also. She went into hospital and they never 
lived together again. On 13th August, 1948, a German decree 
was promulgated under the authority of the Allied Control 
Commission, the effect of which was to validate such marriages 
as this, retrospectively, if duly registered at the register office 
at Hamburg not later than 31st December, 1950. This proviso 
was peremptory and laid down the time limit for registration. 
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March 26, 1955 


The marriage certificate on the file purported to be a copy of 
a marriage entry in the register of Papenburg, bearing date 
18th November, 1947. The expert evidence showed (a) that 
this registration was merely a local and temporary arrangement 
between the district registrar and the then Polish regimental 
priest, placing on record that there had been a religious marriage 
ceremony; and (b) that this registration was not effective to 
validate the marriage in German law. 


Mr. COMMISSIONER LaTeEy, Q.C., said that in English law 
the validity of a marriage abroad, unless it came within the ambit 
of the Foreign Marriages Acts, was governed as to form and 
formalities by the lex loci celebrationis. As the peremptory 
proviso of registration was not complied with in time or at all 
the retrospective decree or decrees did not therefore validate 
this invalid marriage. In Starkowski v. Attorney-General [1954] 
A.C. 155 there had been a religious ceremony of marriage 
between two Poles in Austria, but in that case there was a 
retrospective validating decree with a proviso as to registration 
which was complied with, and therefore it validated the 
originally invalid marriage. Decree nisi of nullity. 

APPEARANCES: Mark Smith (How, Davey & Lewis); John 
Latey (Roche, Son & Neale, for Lucas, Butter, Williams and 
Goude, Whitchurch, Shropshire). 


[Reported by Joun B. Garpner, Esq., Barrister-at-Law) [1 W.L.R. 329 


COURT OF CRIMINAL APPEAL 


CRIMINAL LAW: VENUE: TRIAL IN COUNTY NEITHER 
THE SCENE OF THE OFFENCE NOR THE RESIDENCE 
OF THE ACCUSED 
R. v. Blandford 
R. v. Freestone 
Lord Goddard, C.J., Ormerod and Gorman, J J. 
Appeals against conviction and sentence. 
The Magistrates’ Courts Act, 1952, provides by s. 1: (2) A 
justice of the peace for a county or borough may issue a summons 
or warrant under this section— .. . (b) if it appears to the 
justice necessary or expedient with a view to the better adminis- 
tration of justice, that the person charged should be tried jointly 
with, or in the same place as, some other person who’ is charged 
with an offence, and who is in custody, or is being or is to be 
proceeded against, within the county or borough; ...’’ The 


SURVEY OF 


HOUSE OF LORDS 


PROGRESS OF BILLS 


7th March, 1955 


Read First Time :— 
. Wedgwood Benn (Renunciation) Bill [H.L.] {17th March. 
To give effect to Anthony Neil Wedgwood Benn’s declaration 
of renunciation ; and for purposes connected therewith. 
Read Third Time :— 
Chatham Intra Charity of Richard Watts and Other Charities 
Bill [H.L.] (15th March. 
In Committee :— 


Fisheries Bill [H.C.] 
Northern Ireland Bill [H.C.] 


{17th March. 
[17th March. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLs 

Read First Time :— 

Agriculture (Improvement of Roads) Bill [H.C.] 

[16th March. 

To make provision by means of Exchequer grants and other- 
wise, for the improvement of certain roads situated in, or affording 
access to, livestock rearing areas; and for purposes connected 
with the matter aforesaid. 

Consolidated Fund Bill [H.C.] [17th March. 

To apply certain sums out of the Consolidated Fund to the 
service of the years ending on the 31st day of March, 1954, 1955 
and 1956. 
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Criminal Justice Act, 1925, provides by s. 11: ‘‘ (1) A person 
charged with any indictable offence may be proceeded against, 
indicted, tried and punished in any county or place in which he 
was apprehended, or is in custody on a charge for the offence, 
or has appeared in answer to a summons lawfully issued charging 
the offence .. .’’ The appellants, F. and B., were separately 
indicted and convicted at Montgomery Quarter Sessions for 
receiving stolen property. F received the goods in Stafford 
and B in Southampton. At the hearing of the appeal it was 
stated that the appellants were tried in Montgomeryshire because 
other persons resident in that county were summoned to appear 
in the same court charged with receiving in Montgomeryshire 
similar property stolen from the same prosecutors. ‘The question 
arose whether the Montgomery Quarter Sessions had jurisdiction 
to deal with the offences since the appellants neither resided, 
nor received the goods, in that county. 

Lorp GoppDaArD, C.J., said that s. 11 (1) of the Act of 1925 
had altered and extended the law relating to venue. The question 
was whether the summons was lawfully issued. It was clear 
that but for the fact that two other people were being dealt 
with at the same time and place, the justices would not have had 
jurisdiction to issue a summons returnable before them for offences 
committed in other counties. But on the facts it appeared 
that the case fell within s. 1 (2) (b) of the Act of 1952, which applied 
whether or not the persons were to be tried jointly, though the 
offence with which the other person was charged must be 
connected with the offence for which the summons was issued. 
Matters justifying the application of the section would be the fact 
that persons in the jurisdiction were being charged with offences 
so similar or closely connected that the witnesses for the prosecu- 
tion would be largely the same ; or, that it was desirable to have 
uniformity of treatment of offences which were closely connected. 
Prohibition or certiorari would only be granted if there was no 
ground on which the justice could exercise his discretion. At the 
same time the justice must have regard to the interests of the 
defendants ; what might be economical and convenient for the 
prosecution might be quite otherwise for them. In the present 
case it could not be said that there were no grounds on which the 
defendants could lawfully be committed to the Montgomery 
Sessions. Appeals dismissed. 

APPEARANCES: P. L. W. Owen (Churchill, Clapham & Co., 
for Richard George & Jenkins, Newtown); H.G. Talbot (Kingsford, 
Dorman & Co., for Argyle & Sons, Tamworth); H. FE. Hooson 
(Milwyn Jenkins & Jenkins, Newtown). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law 


THE WEEK 


Isle of Man (Customs) Bill [H.C.] 14th March. 

To provide for confirming resolutions of the Court of Tynwald 
with respect to customs duties in the Isle of Man and to authorise 
the Court of Tynwald to carry out any agreement made with the 
Government of the United Kingdom as to the payment into the 
Exchequer of any of the proceeds of those duties. 


Local Government Elections Bill [H.C.] (18th March. 

To provide for the simultaneous holding of elections of rural 
district councillors and parish councillors ; to require the expenses 
incurred in relation to the holding of elections of parish councillors 
to be paid by the council of the rural district within which the 
parish is situate; to provide for excluding certain days in 
computing the period of time within which elections to fill casual 
vacancies occurring in the offices of county, borough and district 
councillor and elective auditor are required to be held ; and for 
purposes connected with the matters aforesaid. 


Obscene Publications Bill [H.C.] 

To amend and consolidate the 
publications. 

Public Libraries (Scotland) Bill [H.C.] 16th March. 

To remove the limitations imposed by s. 191 of the Local 
Government (Scotland) Act, 1947, and by s. 14 of the Public 
Libraries Consolidation (Scotland) Act, 1887, on the annual 
expenditure and the power to borrow money of county and 
town councils for and in connection with public libraries ; to 
facilitate co-operation among statutory and non-statutory library 
authorities ; to authorise the revocation of a decision to adopt the 
Public Libraries Consolidation (Scotland) Act, 1887; and to 
extend the lending powers of statutory library authorities. 


[1 W.L.R. 331 


[15th March. 


law relating to obscene 
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Rating and Valuation (Miscellaneous Provisions) Bill [H.C.] 
[18th March. 


To amend the law as respects rating and valuation for rating, 
and for purposes connected therewith. 
Read Second Time :— 


Leicester Corporation Bill {[H.C. |} 
University of Hull Bill [H.L. 


(17th March. 
(14th March. 


B. 
TRADE ASSOCIATIONS (COURTS) 


QUESTIONS 


The SoLiciror-GENERAL said that no action was necessary to 
restrain courts set up by trade associations from pretending to 
exercise lawful jurisdiction and enforcing illegal penalties. The 
existing law provided adequate remedies if such tribunals acted 
unlawfully. The courts, including the House of Lords, had 
recognised the legality of such tribunals on several occasions. 
If the facts in any particular case constituted an offence under 
the Larceny Act, such as demanding money with menaces, the 
law already provided a sufficient remedy. He was aware of a 
recent letter in the Press by a former Attorney-General expressing 
the view that these courts were and always had been illegal, 
but he thought that different considerations probably applied 
to domestic tribunals as distinct from courts, i.e., persons or 
bodies of persons exercising authority under the Crown. 

The Solicitor-General also pointed out that proceedings could 
not be taken to prevent such domestic tribunals from acting in 
restraint of trade, because the Trade Unions Act, 1871, had 
provided that trade unions and trade associations were not 
to have their proceedings deemed unlawful merely because they 
acted in restraint. [14th March. 

MoRELLE, Lrp. v. WATERWORTH 
AND 
MORELLE, LtTp. v. WAKELING 

The Soriciror-GENERAL said that proceedings had _ been 
instituted by the Crown in which it was hoped to test the validity 
of the Court of Appeal decisions in these two cases. 

14th March. 


RoyAL COMMISSION ON MARRIAGE AND DIVORCE (REPORT) 


The Sortcitor-GENERAL Said that the Royal Commission hoped 
to complete its draft Report by July, and it would then be 
published as soon as possible. (14th March. 


ACTIONS FOR ENTICEMENT 
The SoLiciroR-GENERAL declined to introduce legislation to 


abolish actions for enticement or breach of promise. 
14th March. 


Foop AND DRUGS AMENDMENT AcT 


Dr. Hitt said that a date had not yet been fixed for bringing 
this Act into operation, but it would be done as soon as possible. 
[14th March. 


INDICTABLE OFFENCES (DECREASES) 

Major Liroyp-GrorGE said that provisional figures for the 
first nine months of 1954 showed the number of indictable offences 
known to the police in England and Wales to be 318,754 as 
compared with 352,384 for the corresponding period of 1953, 
a decrease of 9:5 per cent. {14th March. 


CHARITABLE AND RELIEF FUNDS 


The Prime MinisTER declined to appoint a Royal Commission 
to inquire into the number, variety and present purpose of 
charitable and relief funds which had been raised by public 
subscription since 1914 and the present use of the remaining 
moneys. The Nathan Committee on Charitable Trusts had 
considered trust funds and the Government was considering its 
general action on that Committee’s recommendations. The 
Government would, however, see that further examination was 
made of the question. {15th March. 


NEW VALUATION LIsTS 


Mr. DuNcAN SANDys said that under the Local Government 
Act, 1948, as amended by the New Valuation Lists (Postpone- 
ment) Act, 1952, and the New Valuation Lists (Postponement) 
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Order, 1954, the new valuation lists had to be transmitted to the 
rating authorities not later than the end of December next. 
[16th March. 


AWARDS TO INVENTORS (CLAIMS) 


The PRIME MINISTER said that a Royal Warrant, dated 
17th March, 1953, had required the Royal Commission on Awards 
to Inventors to hear and determine all such claims as had been 
referred to it by 15th April next. The expiry of this time limit 
would not debar a claimant who based his claim on a patent or 
registered design from presenting his claim in the High Court 
under the provisions of the Patents and Designs Acts. Apart 
from claims covered by those Acts, appeals from departmental 
awards would, in future, be referred, in the case of Crown servants, 
to the Central Committee on Awards and, in other cases, to an 
arbitrator appointed by mutual agreement. The Central 
Committee on Awards was being reconstituted and Sir John 
Forster had kindly consented to act as chairman. 

{17th March. 


STATUTORY INSTRUMENTS 


Cornwall River Board (Fixed Engines) Order, 1955. (S.I. 1955 
No. 364.) 

County of Derby (Electoral Divisions) Order, 1955. (S.I. 1955 
No. 380.) 

County of Middlesex (Electoral Divisions) Order, 1955. S.I. 1955 


No. 371.) 


Dumfries—Kilmarnock Trunk Road (Hurlford Diversion) Order, 
1955. (S.1. 1955 No. 376.) 


Exchange Control (Import and Export) Order, 1955. 
No. 395.) 5d. 


Exchange of Securities Rules, 1955. 


(S.1. 1955 


(S.I. 1955 No. 385.) 5d. 

Fire Services (Conditions of Service) Regulations, 1955. (S.I. 1955 
No. 393.) 5d. 

Fire Services (Conditions of Service) (Scotland) Regulations, 1955. 
(S.I. 1955 No. 394 (S. 42).) 5d. 

Folkestone—Brighton—Southampton—Dorchester—Honiton Trunk 
Road (High Street and Other Streets, Hythe) Order, 1955. 
(S.I. 1955 No. 353.) 

Grimsby, Cleethorpes and District Water Board Order, 1955. 
(S.I. 1955 No. 399). 6d. 


Hebden Bridge Joint Sewerage (Amendment) Order, 1955 
(S.I. 1955 No. 367.) 
Import Duties (Drawback) (No. 1) Order, 1955. (S.I. 1955 


No. 363.) 
Importation of Hay and Straw Order, 1955. (S.I. 1955 No. 370.) 


London Traffic (Prescribed Routes) (City of London) Regulations, 
1955. (S.1. 1955 No. 390.) 


London Traffic (Prescribed Routes) (Islington) Regulations, 1955. 
(S.I. 1955 No. 391.) 


Macclesfield (Extension) Order, 1955. (S.I. 1955 No. 377.) 


Marriages Validity (Roman Catholic Church of the Holy Name, 
Manchester) Order, 1955. (S.I. 1955 No. 373.) 
Milk Distributive Wages Council (England and Wales) Wages 
Regulation (Holidays) Order, 1955. (S.1. 1955 No. 365.) 6d. 
National Health Service (South-Eastern Regional Hospital 
Board, Scotland, Endowments Scheme) Approval Order, 1955. 
(S.I. 1955 No. 358 (S. 41).) 5d. 

Paper Box Wages Council (Great Britain) Wages Regulation 
(Holidays) Order, 1955. (S.I. 1955 No. 382.) 8d. 

Probation (Scotland) Amendment Rules, 1955. (S.I. 1955 No. 357 
(S. 40).) 5d. 

Reading Corporation Water Order, 1955. 


8d. 


(S.I. 1955 No. 378.) 

Retail Newsagency, Tobacco and Confectionery Trades Wages 
Council (Scotland) Wages Regulation (Amendment) Order, 1955 
(S.1. 1955 No. 366.) 5d. 

Stopping up cf Highways (East Sussex) (No. 1) Order, 1955. 
(S.I. 1955 No. 369.) 

Stopping up of Highways (London) (No. 
(S.I. 1955 No. 351.) 


11) Order, 1955. 
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Stopping up of Highways (London) (No. 13) Order, 1955. 
(S.I. 1955 No. 352.) 

Stopping up of Highways (London) (No. 
(S.I. 1955 No. 368.) 

Stopping up of Highways (Worcestershire) (No. 1) Order, 1955. 
(S.I. 1955 No. 374.) 

Stopping up of Highways (Worcestershire) (No. 2) Order, 1955. 
(S.I. 1955 No. 375.) 


15) Order, 1955. 


POINTS IN 


Rent Restriction—RENT-FREE OCCUPATION—OCCUPIER PAYING 
RATES—WHETHER PROTECTED TENANCY 

Q. My firm acts in connection with the winding up of the 
estate of A, who died in January, 1949. A owned a house which 
he purchased several years before his death and allowed his 
mother to live in without any formal arrangement. No rent 
or rates was paid by A’s mother during A’s lifetime and A’s 
widow (who is separately represented) informed my firm in 
October, 1949, that A’s mother was a tenant at will. A’s widow’s 
solicitors contended in October, 1949, that this arrangement was 
a personal one and was determined by A’s death, and asked 
what rent A’s mother was prepared to pay, and said that all 
tates, etc., since A’s death should be paid by A’s mother. I 
think that A’s mother then paid the rates herself, until in July, 
1950, A’s widow’s solicitors wrote my firm enclosing a rate 
demand which A’s widow had received, probably directed to 
A’s widow by A’s mother. They said that A’s mother could not 
expect to reside in the house free of rates in addition to free of rent. 
A’s mother wrote my firm that she would not pay the rates as 
it was A’s wish that she should live there rent free and rates free. 
A’s widow refused to allow the rates to be paid out of A’s estate 
(of which she is tenant for life) and to avoid the issue of a summons 
and a distress warrant the rates were paid by my firm out of 
moneys held on A’s mother’s behalf. Since then the rates have 
been paid by A’s mother or by my firm out of moneys belonging 
to her, although no formal arrangement was entered into. The 
rates paid are far in excess of two-thirds of the rateable value. 
Is A’s mother protected under the Rent Acts by virtue of the 
payment of races by her or on her behalf ? . 

A. While a certain amount of support could be found for 
A’s mother’s contention in Sidney Trading Co., Lid. v. 
Finsbury Corporation [1952] 1 T.L.R. 512; 96 Sor. J. 182, 
and Montagu v. Browning [1954] 1 W.L.R. 1039; 98 Sot. J. 
492 (C.A.), these decisions would, in our opinion, be distinguish- 
able. In the first mentioned, the amount of rates paid by 
the tenant was paid for transmission and was part of the rent, 
but the payment was by express agreement. In the second 
mentioned, no payments were made by the tenant but work 
was done at an agreed value. In our opinion, the issue between 
A’s mother and his widow, i.e., the question whether they were 
tenant and landlord under a tenancy reserving monetary rent, 
would be decided in the widow’s favour by reference to 
Re Richmond Justices (1893), 10 T.L.R. 68, in which there was 
a written agreement by which a tenant undertook to pay rates 
and taxes and to clean, these undertakings being the whole 
consideration for the grant, but it was held that, though the 
payments of rates came to some £28 a year, the property was 
not let at a rent of not less than £20 a year (Small Tenements, 
Recovery Act, 1838). 


Increase of Rent on Making up of Road 
Q. (1) I act for a client who wishes to make an increase of 
rent under the Housing Repairs and Rents Act, 1954. The ground 
for the increase is that of expenditure on making up the road, 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ’”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Wages Regulation (Unlicensed Place of Refreshment) (Amend- 


ment) Order, 1955. (S.I. 1955 No. 386.) 8d. 
York East Riding and Kingston upon Hull (Alteration of 
Boundaries) Order, 1955. (S.I. 1955 No. 359.) 8d. 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.] 


PRACTICE 


which is about to be adopted by the local authority, in front of 
one of my client’s properties. It appears from perusal of the 
Act that this expenditure is in the nature of an improvement 
and not of a repair as defined in s. 49 (1) of the Act. Is there 
any ground for claiming that such expenditure justifies an 
increase of rent under the Act? I understand that some 
authorities on the Act think that an increase of rent may be 
made on this ground. 

(2) If the making up of the road is to be regarded as an 
improvement, will it be possible to increase the rent under the 
combined effects of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, s. 2 (1) (a), and the Rent and Mortgage 
Interest Restrictions (Amendment) Act, 1933, s. 7? The note 
on p. 56 of the 22nd edition of the Law Notes ‘‘ Rent and Mortgage 
Interest Restrictions ’”’ indicates that street improvements are 
not a sufficient ground for an increase of rent. The reports 
mentioned in the note are not available. 


A. (1) In our opinion, it would not be possible so to construe 
the Housing Repairs and Rents Act, 1954, as to include the 
making up of the road (or such part of the road as is included 
in the demised premises) as a ‘“‘ work of repair ’’ qualifying the 
landldérd for an increase of rent. Assuming that it might be 
established that the work was work carried out “‘ on the dwelling- 
house ’’ (Sched. II), we do not think that, unless the terms of 
the tenancy made the landlord expressly liable for maintenance 
of the road, it would be possible for him to show that his liability 
was liability imposed by s. 30 (1), i.e., for the repair of the house. 
“Repair’”’ is not, it is true, exhaustively defined by s. 49 (1), 
but what is said in that subsection, coupled with the general 
object of the Act as a whole, points to a conclusion that repair 
is limited to work required for making or keeping a dwelling-house 
habitable. 

(2) We could not agree that s. 7 of the Rent., etc., Restrictions 
(Amendment) Act, 1933, was in point, but subject to the usque 
ad medium filum presumption (Haynes v. King [1893] 3 Ch. 439) 
not being rebutted (Mappin v. Liberty [1903] 1 Ch. 118) consider 
that the work would be “improvement . . . of the dwelling- 
house ’’ within the meaning of s. 2 (1) (a) of the Increase of 
Rent, etc., Restrictions Act, 1920. We are not able to cite any 
binding authority in support of this view, but it accords with 
what appears to have been implied by Re Increase of Rents Act 
[1916] E.G.D. 189 and Jones v. Cooper [1942] L.J.N.C.C.R. 240. 


Purchaser’s Title to Car Which Formed Part of Residue of 
Insolvent Estate 

Q. After making three specific devises and giving a pecuniary 
legacy, X under his will bequeathed the residue of his estate to 
his widow Y, which residuary bequest included a car which X 
possessed at the date of his death. Probate of the will was 
granted to the executor in July, 1952. On 15th July, 1952, the 
widow changed the name of the owner in the registration book 
of the car and had her own name entered therein; and up to 
11th March, 1953, she continually renewed the licence and the 
third-party insurance policy of the car. On this date the car 
was sold by the widow to Z. In October, 1954, solicitors for 
the executor wrote to Y informing her that it was doubtful 
whether X’s estate was solvent or not, and requested her to 
deliver to them the car so that the executor could sell the same 
in order to meet outstanding liabilities. Up to this time there 
had been no communication whatsoever between the executor 
and the widow regarding the car. The widow replied that she 
had sold the car to Z. The executor’s solicitors then wrote to 
the latter demanding the return of the car, stating that at no 
time had the executor consented to the widow’s possession of 
the car and that she had no authority to sell the same. Can 
Z’s title to the car be defeated ? 
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A. Unless the sale is in market overt the rule is nemo dat 
quod non habet. The question is therefore whether Y had a 
title to the car at the time when she purported to sell it to Z. 
This depends on whether the executor may be said to have 
assented to the bequest in the husband’s will. In the case of 
an item forming part of residue, the residue being apparently 
unascertained, the court would probably lean against inferring 
this. On the other hand, the executor’s delay in taking any 
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step to preserve the car as part of the estate needed by him tg 
meet liabilities seems to have been considerable, and if the 
executor knew that Y was using the car and paid the licence 
and insurance, she may have a chance of showing an implied 
assent. The result of all this may, however, be to demonstrate 
that the executor has committed a devastavit for which he could be 
called to account, and might possibly be able to come on the 
widow for the sale price of the car. 7 


NOTES AND NEWS 


Honours and Appointments 


Mr. E. C. Dixon, at present in the town clerk’s department 
at Bebington, Cheshire, has been appointed assistant solicitor 
to Dewsbury Corporation as from 4th April. 


The Queen has approved the appointment of Mr. PAuL HENRY 
Layton to be Deputy Chairman of the Court of Quarter Sessions 
for the County of Stafford, with effect from 12th March. 


The Board of Trade have appointed Mr. Ropert LYALL 
Paut to be Custodian of Enemy Property for Scotland in the 
place of Mr. Oliver Gilmour Elliott, as from 15th March. 


The Monopolies and Restrictive Practices Commission announce 
that, with the approval of the Board of Trade, they have appointed 
Mr. J. A. R. Pimtort, C.B., to be their Secretary in succession 
to Mr. WILLIAM HuGHESs, C.B., who will be returning to the Board 
of Trade shortly at the end of his period of secondment. 
Mr. Pimlott is an Under-Secretary of the Board of Trade and will 
be seconded by that Department to the Commission on taking 
up his appointment. 

Mr. JoHN Oswacp Smitu, solicitor, of Ruthin, Denbighshire, 
has been appointed town clerk and chief financial officer to 
the Ruthin Borough Council as from Ist May. 


Mr. RowLanp ERNEST Woopwarp, deputy town clerk of 
Birkenhead, has been appointed deputy town clerk of Leicester. 


Miscellaneous 
DEVELOPMENT PLANS 
BARNSLEY DEVELOPMENT PLAN 


The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Barnsley. The plan, as approved, will be deposited in the 
Town Hall for inspection by the public. 


WeEst RIDING DEVELOPMENT PLAN 


The Minister of Housing and Local Government has approved 
with modifications the development plan for the County of the 
West Riding of Yorkshire. The plan, as approved, will be 
deposited in the County Hall, Wakefield, for inspection by the 
public. 


Correction 


In our report at p. 204, ante, of M. W. Hardy & Co., Inc. v. 
A.V. Pound & Co., Lid., the appearances were incorrectly stated. 
Mr. L. Caplan, Q.C., and Mr. Neil Lawson, for the appellants, 
were instructed by Messrs. Crawley & de Reya. Mr. T. G. Roche, 
for the respondents, was instructed by Messrs. Thomas Cooper 
and Co. 


OBITUARY 


Mr. D. E. COOKE 


Mr. Douglas Edwin Cooke, solicitor, 
14th March. He was admitted in 1896. 


of Luton, died on 


Mr. E. M. REDHEAD 


Mr. Edmund Murray Redhead, solicitor, of Manchester, died 
recently, aged 73. He had been Clerk of the Peace for Manchester 
for thirty-three years. He was Registrar to the Salford Hundred 
Court and secretary of the Clerks of the Borough Quarter Sessions 
Association. He was admitted in 1906. 


SOCIETIES 


The Soicitors’ ARTICLED CLERKS’ SOCIETY announce the 
following programme for April: 7th, Reel Club: The Law 
Society, 7 p.m. Refreshments. Members I1s., guests ls. 6d. 
14th, Social Evening (Beetle Drive) : The Law Society, 6 p.m, 
Refreshments. 19th, Skating Party: Meet at 6 p.m. outside 
Queen’s Club, Bayswater. Tube to Queensway Station. 
2lst, Debate: The Law Society, 6 p.m. for 7 p.m. Motion; 
“That this House considers the law too lenient with young 
offenders.’’ 27th, Talk on ‘‘ The Lawyer in Parliament,” by 
the Right Hon. Viscount Hailsham. The Law Society, 6 p.m. 
for 7 p.m. 

On 25th May a party is going to see Danny Kaye. Tickets 4s, 
Applications to Anne Churchill (ACO 0183 or HOL 6821). 
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